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It is a pleasure to appear before this task force to address the subject of selection of

lead counsel in class action litigation.

As my views on the subject, at least in the context of a particular antitrust class action,

were set forth at length in In re Auction Houses Antitrust Litigation, 197 F.R.D. 71 (S.D.N.Y. 2001),

little purpose would be served by my adding to the volume of documentary material before the task

force.  What might be useful, however, is some elaboration on how the auction employed in those

cases actually worked in practice.

The structure of the auction conducted by the Court was to fix the fee structure at 25

percent of the recovery in excess of X, with competing counsel to bid for the value of X.  Thus, the

class would receive one hundred percent of any recovery up to and including X, with counsel to

recover only if the recovery exceeded X and then only to the extent of one fourth of the excess.  At

least one benefit of this structure was to discourage an inadequate settlement.  At least one risk was

that the successful bidder would overestimate the value of the case, thus creating a disincentive to

invest in further prosecution if it were to become clear that a recovery in excess of X would be

unlikely.

As has been disclosed elsewhere, the successful bid was $405 million.  In

consequence, lead counsel selected by this method agreed that the class would receive the first $405

million recovered plus 75 percent of any excess over that figure.  As the case was settled for $512
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million, the successful bidder received a fee of $26.75 million, or 5.2 percent of the recovery.  This

is among the lower fee awards in comparable litigation.

It is interesting to compare that bid with the universe of bids received.  Four of the

six firms that were selected as interim lead counsel – five by agreement of plaintiffs’ counsel

generally and one by the Court – submitted timely and conforming bids.  The mean “X” bid by the

four bidding members of the counsel-selected group of interim lead counsel was $96 million.  Had

such a bid been accepted, the attorneys fee in this matter would have been $104.3 million, or 20.3

percent of the recovery.  Similarly, the mean of all “X” bids was $130.4 million.  Had the same

settlement been achieved by lead counsel submitting such a bid, the attorneys fees would have been

$95.4 million, or 18.6 percent of the recovery.

But the critical consideration, in my view, is not that the fee paid out of this

settlement was lower than would have been the case had a lower bid been accepted.  Rather, it is

whether the extraordinary recovery that was achieved would have been obtained had a different

method of selecting lead counsel been employed.  In other words, would counsel without a

predetermined fee structure, but under the usual lodestar versus percentage of recovery rubric, have

held out for such a large settlement?  The anecdotal evidence suggests that this would not have

occurred.  Comments of at least two of the interim lead counsel who spoke at the settlement hearing

made clear that interim lead counsel, had they been left in place, almost surely would have settled

the case for a fraction of the ultimate recovery.  Indeed, I am persuaded that the auction in this case

increased the overall recovery by an amount quite likely in the low nine figure range in addition to

lowering substantially the cost of obtaining that recovery.

In closing, I do not suggest that lead counsel auctions are a panacea.  They must be
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used with care and probably are not appropriate in all class actions.  They carry their own risks.  But

as this case indicates, they can be extremely beneficial to a class in the right circumstances.






























