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IN THE 
SUPREME COURT OF THE UNITED STATES 

____________♦____________ 
STATE OF TEXAS, 

 Plaintiff, 
v. 

STATE OF NEW MEXICO and 
STATE OF COLORADO, 

Defendants, 
UNITED STATES OF AMERICA, 

Intervenor. 
____________♦____________ 

OFFICE OF THE SPECIAL MASTER 
____________♦____________ 

THE STATE OF COLORADO’S BRIEF CONCURRING IN 

JOINT MOTION TO ENTER COMPACT DECREE 
____________♦____________ 

 

Introduction 

The State of Colorado’s primary objective in this litigation is to guard 

against any encroachment on its authority and discretion to administer the Rio 

Grande Compact.  Colorado consents to the negotiated resolution of this dispute 

because it preserves this discretion.  The State of Colorado writes separately to 

emphasize the benefit of this bargain that matters most to it. 
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Discussion 

I. The State of Colorado Has a Strong Interest in Preserving Its 
Autonomy to Administer Its Interstate Water Compacts 

Because control over natural resources is a key element of state sovereignty, 

states can only agree to divest their authority over them by compact.1  Absent 

compact requirements to the contrary, states maintain autonomy to control the 

water within the state as they see fit.2  In Colorado, the Division of Water 

Resources, headed by the state engineer, has statutory authority to administer water 

rights specifically for compacts.3  In addition to this authority, the state engineer 

has promulgated rules in several water basins requiring specific measures for 

compact compliance.4   

When issues do arise that require coordination between the parties to the 

interstate water compact, many compacts have an interstate compact commission 

composed of member states that addresses those issues.5  

 
1 Tarrant Reg’l Water Dist. v. Herrmann, 569 U.S. 614, 631 (2013). 
2 Id. at 632-633 (where a compact is silent, the Court will infer that a state retains 
its sovereign power to regulate its own waters).  
3 Colo. Rev. Stat. §37-80-104; Ex. 1, Cotten Decl. ¶¶ 7-8. 
4 Cotten Decl. ¶ 8. 
5 See e.g., Amended Costilla Creek Compact, Act of Dec. 12, 1963, 77 Stat. 350 
and Arkansas River Compact, Act of May 31, 1949, ch. 155, 63 Stat. 145. 
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The preservation of this legal landscape is uniquely important to the 

Colorado.  Colorado is at the headwaters of many water basins in the Western 

United States and is a party to nine interstate water compacts – more than any other 

state.6   

II. The State of Colorado’s Administration of the Rio Grande 
Compact Relies Upon This Autonomy 

Colorado’s administration of the Rio Grande follows this approach. There is 

an interstate compact commission7 that handles matters such as compact 

accounting and maintenance of gaging stations.8  And Colorado actively 

administers intrastate water use for its compliance with the Compact.9  

The United States has no irrigation projects in the portion of the river located 

in Colorado and is subject to Colorado’s administration of the Rio Grande 

Compact similar to that of any other water user.10 

 
6 See https://cwcb.colorado.gov/focus-areas/interstate/interstate-compacts; Cotten 
Decl. ¶ 6. 
7 The Rio Grande Compact Commission is composed of one representative from 
each compacting state.  The United States may provide a representative, but any 
federal representative has no voting power.  See Rio Grande Compact at Art. XII, 
Act of May 31, 1939, ch. 155, 54 Stat. 785. 
8 Cotten Decl. ¶¶ 11-22. 
9 Colorado has established three sets of rules for the Rio Grande basin. See 
https://dwr.colorado.gov/division-offices/division-3-office; see also Cotten Decl. 
¶ 9. 
10 Water rights appropriated by the United States are adjudicated under the 
Colorado Water Right Determination and Administration Act of 1969.  C.R.S. §37-
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III. The Proposed Settlement Structure Does Not Erode The State of 
Colorado’s Autonomy with Respect to the Rio Grande Compact 

As outlined in the Compacting States brief,11 the proposed resolution of this 

matter includes a consent decree, which puts into place specific procedures to 

ensure the proper apportionment of Rio Grande water between Texas and New 

Mexico below Elephant Butte Reservoir and quantifies New Mexico’s obligation 

to deliver water to Texas.  It does not address any obligations of the United States 

and leaves day-to-day operational details to separate agreements outside of the Rio 

Grande Compact.   

The United States has agreed to dismiss its claims with prejudice in this 

case, and the outside agreements to which the United States is a party relate only to 

portions of the Rio Grande outside of Colorado.  

Accordingly, the settlement package does not erode any of Colorado’s 

autonomy to administer its intrastate water to comply with the Compact, or to work 

 
92-101 et seq.  Colorado courts review the United States’ application and issue a 
final decree defining the scope of those rights.  The United States is likewise 
subject to state administration for compact compliance.  For example, surface 
water rights decreed to the United States are curtailed the same amount as other 
similarly situated rights for compact deliveries to New Mexico.  Cotten Decl. ¶ 10.   
11 See Memorandum of Points and Authorities in Support of the Joint Motion of the 
State of Texas, State of New Mexico, and State of Colorado to enter Compact 
Decree Supporting the Rio Grande Compact, filed concurrently.  
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through the Rio Grande Commission on any interstate issues with respect to the 

Compact.  

Conclusion 

For the foregoing reason, and for those stated in the concurrently filed 

Compacting States brief, the State of Colorado concurs with the resolution of this 

matter.  

Respectfully submitted this 29th day of August, 2025,  

/s/Chad M. Wallace  
PHILIP J. WEISER 
Attorney General for the 
State of Colorado 
CHAD M. WALLACE* 
Second Assistant Attorney General  
ANDREA WANG 
Deputy Solicitor General 
LAIN LEONIAK 
First Assistant Attorney General 
PRESTON V. HARTMAN 
Senior Assistant Attorney General 
*Counsel of Record 
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