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(Call to order of the court.)

THE COURT: Please be seated.

I was not expecting, not withstanding the significance
of the considerable importance of this case, seeing so many
faces here in this courtroom. With the effects of the
government shutdown, maybe we should have charged admission. I
think I missed our opportunity.

Thank you, all. Welcome to Philadelphia.

This is not my home. I live a couple hundred miles to
the west of here, but this is really the main base of our
operations. And I'm sorry that it is not a bigger courtroom.

I attempted to secure a larger courtroom on the first floor.

It is actually the property of the district court, and they
were using it for at least one of those days. So rather than
having to go back and forth, we've done our best to situate you
all strategically, and at least in a way we can communicate
effectively.

You will note you don't have microphones at the counsel
table, and, therefore, it will be necessary when you say
anything for you to come to the microphone.

I have been provided and thank you all for a very
organized form of presenting what I am certainly given to
understand is the settlement of this long-standing matter. The
matter certainly calls for expressions of congratulations,

which also will come later.
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In any event, I thank you all for not only being here,
but for putting up with what are more cramped quarters than our
numbers really call for. This has been designed as a Court of
Appeals courtroom, but not without a recognition that there are
times we might need a witness stand. We do have one here.

I have walked into this courtroom I don't know how many
times over the last 23 years as a member of this court, walked
right that direction, and I didn't even know there was a
witness stand there. So that tells you something about the
difference between our work and what I knew in my 18 years as a
trial Jjudge.

So with that in mind, let me follow the proposed order
of presentation that was presented to me by letter and signed
by Mr. Somach September 11, 2025, and I will do my best to
accommodate, in every way, the manner in which all of you wish
to present the terms of the settlement agreement specifically,
and you may -- in fact, I would ask you all along the way, or
at the outset, to indicate, at least for semantic purposes, the
distinction between a Consent Decree in a generic sense, which
is what I understand we have here, as opposed to or along with
the Compact Decree, which is what I understand is effectively
going to be presented.

With that in mind, my understanding is that it's
proposed we have opening statements from all four of the

parties, and we'll go right to those.
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And I would ask, then, if Mr. Somach would come forward
on behalf of the State of Texas.

I never mentioned this in my previous engagements,
counsel, but a number of years ago I was chair of a committee
of the Judicial Conference that oversaw all space matters
throughout the country. 1It's a sentence, it's not really a
position. And a very, very controversial issue at that time
was a courthouse, a much-needed courthouse, in San Antonio,
which I understand has a larger -- is Jjust under construction,
but there was some kind controversy with it, and one of the
members of the committee presented me with a topic that reads
"Don't Mess with Texas." I would reserve mentioning that until
today.

MR. SOMACH: Your Honor, you may not be able to mess
with Texas, but you can mess with me.

THE COURT: Well, I don't intend to do that with
anybody today, but if the occasion arises, don't count on it.

(Laughter.)

MR. SOMACH: I just volunteered.

THE COURT: It's good to see you all again.

MR. SOMACH: I just wanted to explain a little bit
about what we're going to do. That caption in the letter about
opening statements really has an A and B section, which is not
intended to be an opening statement by any of the parties.

That will come after we do these introductory presentations.

United States District Court
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THE COURT: All right.

MR. SOMACH: And I'll defer, if it's okay with you, my
introduction of the Texas folks until I do my opening. This
introduction is actually on behalf of all of the parties, and
it is in the context of the fact that this is a settlement, and
we want to provide you with some context, at least from our
perspective, and some pertinent background that should allow
what we're going to do as we proceed, and it should provide a
better foundation.

We are going to proceed, subject to you telling us
differently, pursuant to that September 11th letter. I want to
note a slight variation in the proposed order of opening
statements and closing statements.

The United States will precede the statements that will
be made by New Mexico, and New Mexico will be the closing state
in terms of argument. And then when we get to the testimony,
there's a slight adjustment between the testimony of
Dr. Barroll and Dr. Hutchison. Dr. Hutchison will go first
followed by Dr. Barroll. Other than that, we intend to proceed
pursuant to the -- to what is in that September letter.

Again, I just want to underscore my comments are on
behalf of all the parties.

THE COURT: Correct.

MR. SOMACH: And from a fundamental perspective, it's

important to acknowledge that the respective motions are the
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product of mediation, negotiation, and settlement. And
obviously settlement to a degree means there have been
compromises that have been made.

And in this case, the compromises are more on how
parties have reached the justification for the agreements that
they entered into, as opposed to necessarily identical views on
the underlying concepts that would have driven settlement.

All parties, however, agree that the settlements are
fair and reasonable and are consistent with the Compact, those
elements that -- that are mentioned in your order, as well as,
we believe, required by Supreme Court precedent with respect to
these matters.

And before -- I want to read a statement -- I'm going to
read it word for word so I don't get in trouble. But I did
want to make one point about the difference between the Consent
Decree and the Compact Decree. They're the same. They're both
consent decrees. We were trying to distinguish what was before
the Court that resulted in the 2024 opinion from the revised
Consent Decree. And so we denominated it "Compact Decree" in
order to clearly differentiate, but it is a consent decree.

THE COURT: Understood.

MR. SOMACH: I'm going -- and if I talk too quickly,
just tell me, because I'm going to read this just to make sure
I don't get in trouble.

The issues before the Court are narrow. The Court need

United States District Court
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only decide whether the States have met the applicable
standards for the entry of a Consent Decree and whether the
United States and New Mexico are entitled to entry of the
Decree of Dismissal.

The parties shall discuss their positions on what entry
of the Consent Decree and Decree of Dismissal require. But all
parties agree that the Court need not and should not adjudicate
the case on the merits, decide which party would have prevailed
in its legal position if we had proceeded to a full trial, or
decide what relief it would have granted after a full
adjudication of the factual and legal matters that have been at
play in this litigation. There is no need for the Court to
weigh in on the issues that have been disputed throughout this
litigation, such as whether the Compact gives the Project or
the States privacy in determining how water is divided and used
in the Elephant Butte Reservoir. The parties, therefore, ask
that the Court not resolve any of those underlying disputes.

The parties have reached a compromise of their
respective litigation positions and how they're going to
enforce the Compact through separate settlements. One of the
benefits of these settlements is the Court need not adjudicate
the parties' claims on the merit, but need only apply the
narrower standards that apply to the Consent Decree and the
Decree of Dismissal.

As discussed in the parties' briefs, as we'll talk about
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more during this hearing, these standards, we believe, have
been met and no party disputes them.

We —-- this is now -- that was the quoted material. But
we acknowledge that the proceeding is a bit of a hybrid. The
proceedings are or were initiated based upon two motions: the
motion to dismiss and the motion to enter the Compact Decree.

In this context, all the issues have been fully briefed
by the parties and their respective submissions, including the
declarations of the witnesses we'll present in this hearing.

So we've presented to you the full breadth of what we
intend to deal with during this hearing. The purpose of asking
for testimony from witnesses is fundamentally to allow the
Court to pose any questions that you may have based upon the
review of the documents that we've provided to you and the
arguments of testimony that you may hear here.

I would note that we anticipate that you will ask, or
may ask, the witnesses factual questions. The lawyers will Dbe
prepared, as part of their closing, to address any policy or
legal issues that you may have, particularly the ones that you
posed in your order.

The motions are uncontested, and in this context all of
the briefing and testimony has been reviewed by all of the
parties in advance of the hearing. Though the different
parties do not agree with everything in those declarations,

they have put aside those disagreements for the purposes of
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their motions based on a stipulation included in those motions.
That stipulation is reflected in parallel footnotes in those
motions. It's footnote 3 in both of the motions, which simply
says what we've agreed to are the four corners of the
agreements themselves. And that to the extent that you hear
something that is different here, we'll try to correct it. But
if we don't catch it and are unable to correct it, the parties
are in unanimous agreement that the written agreements that we
will -- that we've put before you and we'll talk about are to
control on those issues.

THE COURT: And I did note that as I reviewed all of
the materials submitted to me. And I emphasize I did review
and read all of the materials submitted.

MR. SOMACH: So not only did we compromise and settle
the case, we compromised and settled how we're going to
proceed. Now, best-laid plans, you know. We've got -- we've
got some time before we're all done here.

A significant and important means of understanding the
nature of what is proposed is to focus on what the parties’
claims were and what they asked for in their respective
complaints.

Texas simply stated and argued that groundwater pumping
in New Mexico caused depletions of surface water and thereby
deprived it of water that was apportioned to it in the 1938 Rio

Grande Compact.
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The United States' claims were parallel to those of
Texas, but asserted that the groundwater pumping in New Mexico
caused compact-level interference with the Project operations
preventing it from delivering apportioned water to Texas.

New Mexico, in turn, asserted that these issues were one
of water rights administration in New Mexico, and that both
Project operations as well as groundwater pumping within Texas
weren't interfering with New Mexico's apportionment below
Elephant Butte Reservoir.

The parties will provide evidence and testimony, in fact
have done so already in their respective briefing, on how the
agreements in the proposed Consent Decree address and resolve
all of the claims that I've just stated.

Finally, in the way of introduction and background, I
wanted to underscore what may be obvious, and that is this
litigation was initiated in 2013. The current motions have
been developed not in a vacuum but based upon all of the
proceedings that have taken place to date. Many of these
proceedings have included substantive determinations by prior
special masters, including determinations on motions to
dismiss, motions to intervene, motions for partial summary
judgment. While these determinations may technically have been
interlocutory in nature and may or may not have been the
subject of exceptions if there had been an adjudicated

resolution, they, nonetheless, have, to a greater or lesser
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degree, influenced the respective parties' decisions on how to
proceed during the lengthy negotiation and mediation process
that led to the current motions and the agreements. So in that
sense the prior determinations are very relevant to the instant
proceedings.

I will focus on Texas-specific perspectives on all of
this during my opening, but subject to any questions you may
have now of me, I want to yield to Mr. Wechsler, New Mexico's
counsel, who will provide you with an overview of the various
agreements that underlie the motions. We thought it important
to get that in front of you, provide you with more foundation
in terms of understanding what the proposals are. So unless
you have any questions of me.

THE COURT: Only that, just for purposes of
understanding the order of presentation as I received it, you
are still in the introduction and background portions of our
agenda; is that correct?

MR. SOMACH: I'm at A and B. 1I've just done A and B.
Whether I did it well is another question.

THE COURT: I love checking off.

MR. SOMACH: Just go ahead. So because you've got
your scorecard in front of you, we're at C, Summary of
Settlement Documents.

THE COURT: Very good.

MR. SOMACH: Okay. Thank you, Your Honor.

United States District Court
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THE COURT: Thank you, Mr. Somach.

Mr. Wechsler, would you please identify yourself for the
record, please.

MR. WECHSLER: Happy to, Your Honor. Jeff Wechsler
from Spencer Fane on behalf of the State of New Mexico. I too
will reserve introducing all of our counsel until my opening
statements.

My task this morning is on behalf of all of the parties
to provide a summary of the settlement documents. I want to
say we very much appreciate Your Honor providing this -- or
making arrangements for this courtroom, which I think is quite
nice. We also -- the parties collectively thought that it
would be helpful to have a PowerPoint to sort of help organize
the description of the settlement documents. And we thank both
the staff and Your Honor for accommodating that request. We've
also provided a paper copy for you.

THE COURT: Thanks wvery much.

MR. WECHSLER: There are -- as Your Honor knows, there
are five settlement documents. And taken together, those
settlement documents provide a comprehensive resolution of all
of the claims of this original action. Before I introduce the
five documents, I want to make three points.

First, the parties to each of those agreements are
different, but each of those five agreements are complementary.

In other words, they do work together to form a harmonious,
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whole, and full resolution and settlement that works, I
believe, quite well for each of the parties.

Second, I'll describe all of the five settlement
documents, but the parties want to be clear about what we're
requesting from the Court. And that is, the only one of the
settlement documents we're asking to be approved and entered is
the Consent Decree. You will hear some of the States'
witnesses refer to that document as the "Compact Decree." We
elected that name only because there was, of course, the 2024
Consent Decree, and, at least in our papers, we were trying to
distinguish between the two.

We are describing here the remaining four documents to
help the Court understand the entire settlement package. But
we do not think it's necessary to make any findings related to
those documents or to approve those documents. Instead, the
United States and New Mexico are jointly asking you to
recommend entry of the Decree of Dismissal.

My third point is that my purpose at this point in the
proceeding is simply to provide a summary, a description of the
provisions of each of the settlement documents. In our
openings and later either today or tomorrow the parties will
provide closings, and each of the parties will explain the
significance of the various documents to the parties during
their opening and closing statements.

So I'll start, Your Honor, with the Consent Decree,

United States District Court
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which is, again, the only one of the documents that the
Compacting States are asking the Court to enter. The Consent
Decree is intended to measure the amount of water that is
delivered to Texas to ensure that both New Mexico and Texas
receive their equitable share of Rio Grande water below
Elephant Butte. 1It's intended to resolve Texas's claims and
New Mexico's counterclaim over how much water each state is
entitled to below Elephant Butte. In other words, the
equitable apportionment claims that were raised in this case.

There are certain concepts that are built into the
Consent Decree. The first is that each state under the
proposed Consent Decree is responsible for the depletions
caused by its own users. We'll have an opportunity to talk
about how it does that.

The second is there is a transition period. And the
period -- that transition period is really intended to help the
States adjust to the new administrative regime that the
settlement package is putting in place. Once the States have
adjusted to that, then we think the permanent provisions are
workable.

And third, the Index is designed to be consistent with
the 57:43 division of surface water that the Compacting States
understand to be the correct apportionment.

The centerpiece of the Consent Decree is the Effective

El Paso Index, which we variously called the "Index," or
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sometimes you will see it referred to as the "EEPI." The Index
uses a formula that is based on a two-year regression analysis
comparing historical releases at Caballo Dam with the
streamflows at El Paso Gage during the D2 Period. In other
words, the amount that was released compared to the amount that
would actually arrive basically at the state line. That is the
El Paso Gage. This particular slide is a slide showing the
location of the El Paso Gage, which we visited on the site
tour.

Some of the provisions of the Index itself. As I said,
it gquantifies the delivery to Texas at the El1l Paso Gage. It
provides that two-year regression of Caballo releases and a net
streamflow at that gage. It's adjusted for depletions that
were caused by Texas pumping above the El Paso Gage there.
That's one of the purposes I referred to earlier, that the
States are ultimately responsible for the depletions caused by
their own water users.

It's based on the historic Project operations that
occurred during that D2 Period. That's that period that
occurred after the entry of the Compact from 1951 to 1978. It
also includes a number of negotiated adjustments intended to
sort of maintain that 57:43 division. Those adjustments
include for Compact spills, that is spills that are recognized
within the Compact from the Project; very low supply

conditions; increasing temperatures; and Project carryover.
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Based on the formula, the Consent Decree provides an
index obligation, which represents the amount of water that
Texas 1s entitled to each year. The index obligation is then
compared to the amount of water that's actually delivered to
the El1 Paso Gage, which in the Consent Decree is called the
"index obligation." The difference between those two is the
annual departure; that is, the yearly departure from what Texas
is entitled to receive. And those annual departures are added
up, they're summed up, and tracked over time. And those are
what we're calling the accrued departure from the index
obligation.

Talking about those accrued departures, the Consent
Decree and the parties recognize that water management, water
use is an imperfect science. It's difficult to deliver an
exact amount to a specific point, particularly given the
complexities of how much water is needed, demand, et cetera.

So here in this slide we're showing the provision that's
contained within the Consent Decree that recognizes that there
are —- likely are to be departures, and those departures should
be accommodated within the Consent Decree. This is similar in
nature to what occurs in Articles III and IV of the Compact in
which there is a system of debits and credits.

So in talking about those departure limits, there is a
negative departure limit; that is, the amount of water that New

Mexico has under-delivered relative to i1ts —-- to the index
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obligation, what the amount that Texas should have received.
And that negative departure limit defines New Mexico's
obligations within this Consent Decree and, ultimately, whether
we are in compliance.

The accrued negative departure limit for the first five
years is 150,000 acre-feet. You will hear from some of the
witnesses later that that is based on the historic record
during the D2 Period. It then adjusts to 120,000 acre-feet
thereafter. And so that will be the limit of New Mexico's
compliance.

There is no positive -- first, let me say that there is
a maximum negative departure that can be charged in a year, and
that is 19,000 acre-feet. Again, that was developed based on
the analysis of the parties' respective technical teams.

There is no positive departure; that is, no limit on the
accrued positive departures. But you will hear there is a
guardrail provided in the Operations Settlement Agreement that
in some ways acts to help maintain the 57:43 division of water.
The maximum positive departure in any year that can be charged
is 67,500.

There are within the Consent Decree provisions that are
intended to incentivize compliance, and these were provisions
that New Mexico very much welcomed. The first one is there is
a trigger at 80,000 acre-feet. So that is the negative

departure limit is at the 120, but all of the States have an
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interest in ensuring that we don't get there. So at 80,000,
New Mexico is required to take certain corrective actions, and
those corrective actions have to be designed to, within six
years, get back down to 16,000 acre-feet. And that 16,000
acre-feet is the statistical number that basically it's -- it's
where the statistical uncertainty exists.

New Mexico can do -- must do that at least with -- by
taking water administration actions or various corrective
actions. You will also hear that one thing that it can do is
by doing allocation transfers, which immediately have an impact
on the index obligation. And so that is a way that New Mexico
can get down to 16,000 or to zero in terms of negative
departures.

There is also additional obligations. If New Mexico
does violate the negative departure limits for three or more
years, there is additional obligations of delivering water to
Texas in the event that that degree of negative departure limit
is exceeded.

This is a figure from Dr. Hutchison that shows the
actual annual and accrued index departures during the D2
Period. So this is the date, if you had applied the Index
during the D2 Period, this is what that would look like. Where
you see the red bars are the annual departures. The red line
represents the accrued departures. And you can see that, you

know, the accrued -- the accrued departures, negative
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departures got to as low as 150,000. That's where we -- part
of where we took that first five years from. And then you can
see there were -- in a wetter period, there were actually up to
100,000 acre-feet of accrued positive departures. The
expectation is that once this settlement is entered and we're
accounting for those changes that New Mexico has learned how to
manage its expectations, that we'll be able to tighten this up
some, which is why we agreed to a 120,000 acre-feet annual
negative departure limit.

And then I want to very much emphasize some of the
things that were changed. We all know that in 2024 the Court
rejected the Compacting States' first attempt at a Consent
Decree. We worked with the United States to remove provisions
that were problematic. So we've removed any references or
directions to the United States or to Reclamation. There is --
although there is a recognition that balance transfers will be
--— will offset the departure limits, there is no mandate,
there's no balance transfer mandate. Rather, that's addressed
in the voluntary agreement between New Mexico, the United
States, and both irrigation districts. And there is no
provisions directly directing actions on the Project
operations.

All right. 1I'll turn now to the Groundwater Settlement
Agreement. And there is really three significant provisions of

the Groundwater Settlement Agreement: There is the depletion
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reduction provisions; there is the enforceable hydrologic
conditions, there is two of them that I'll describe; and then
the third is the LRG Plan.

So starting with depletion reduction obligation. New
Mexico is required to retire groundwater to reduce its
depletions by approximately 18,200 acre-feet. The purpose was
to reduce the New Mexico depletions to the average level of
depletions that existed during the D2 Period. And the reason
for that was that the Consent Decree as well as you will hear
the Operations Settlement Agreement are ultimately -- have
provisions that are based on the D2 Period.

So if New Mexico's delivery obligation to Texas is
for -- 1s based on the D2 Period, it, of course, makes sense
that New Mexico should be at the D2 level of depletions. And
that's what this depletion reduction is intended to accomplish.
That in many ways facilitates New Mexico's compliance with the
Consent Decree.

You can see the basis for that reduction target of
18,200 is in Slide 14 and is shown on the screen there. That's
an agreed-upon number that sets what New Mexico's depletion
reduction obligations are.

The parties also had significant discussion about how
should we calculate those depletion reductions. And the reason
for that is we wanted to avoid any future disputes over how

much depletions are actually being accomplished through one
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mechanism or another. And that's a complicated science, one
that has a number of variables. And so rather than leave that
to the future, we've negotiated the depletion reduction
calculations. So there is three things that are identified
within the Groundwater Settlement Agreement, three sources from
which the depletion reduction can come from.

The first is by permanently retiring groundwater
associated with what we call groundwater-only lands.
Groundwater-only lands are lands that are, for the most part,
outside the boundaries of EBID and they are irrigating lands
only with groundwater. They have no surface water rights. If
New Mexico obtains those rights and permanently retires them as
defined within the agreement, then the calculation is that that
is understood to represent 2.6 acre-feet per acre of depletion
reductions.

The second source of depletion reductions is by
permanently retiring groundwater on what we call
combined-rights lands. Those are lands within EBID that have
both surface and groundwater component. Now, i1if New Mexico
obtains those types of rights, the combined-rights lands, then
it will permanently retire the groundwater component, but it
will retain control of the surface water. That surface water
can be used for a variety of purposes. They can be used for
recognized reclamation purposes within EBID; that is, say,

irrigating other lands within EBID. They can also be used for
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allocation transfers. This is the surface water component.
They can't be used to irrigate the permanently retired lands,
but they can be used to maintain those lands. In other words,
there might be a cover crop that's necessary to ensure -- to
ensure those lands are staying in good condition.

And then the third -- if New Mexico permanently retires
groundwater from combined-rights lands, then that equates with
1.97 acre-feet per acre. And you can see there at the bottom
of that slide what that means, basically, is if New Mexico only
used combined-rights lands, as an example, to meet its
depletion reduction requirements, then it will have met those
requirements if it permanently retires groundwater associated
with 9,240 acres.

The last source for depletion reduction is permanently
retiring groundwater from what we call DCMI, which stands for
Domestic, Commercial, Municipal, and Industrial rights. And
there, there is an established mechanism the State Engineer,
the New Mexico State Engineer has utilized to calculate
depletion reductions, and the Groundwater Settlement Agreement
essentially adopts that provision as the mechanism for
calculating those depletions.

I'll turn now to the enforceable hydrologic conditions.

Actually, before I turn to those, I'll say one more
thing about the depletion reduction. And that is, the Consent

Decree contains provisions that require New Mexico basically to
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maintain those depletion reductions. So, for example, for
those lands that have been permanently retired, New Mexico
can't allow additional irrigation unless it's possible to
transfer water rights on to those lands, but that would result,
essentially, in retiring an equal amount of lands elsewhere
within the basin, and under those circumstances New Mexico has
to ensure that there is no increase in depletions.

Okay. Now, I'll turn to the enforceable hydrologic
conditions. Within the Groundwater Settlement Agreement, of
which there are two, and the first is what we call the UVDR3,
which stands for the three-year Upper Valley Diversion Ratio,
and the equation is shown on the screen. Essentially what that
is, is it's a measure of project efficiency. And that is to
say, of the amount of water that's actually released from
Caballo Dam, how much arrives at the diversion -- the wvarious
diversions within New Mexico, the Upper Valley. And so the
theory behind that is, if there are -- groundwater pumping will
cause depletions which often can affect this Upper Valley
Diversion Ratio.

The level that was picked of the Upper Valley Diversion
Ratio 3 -- and this is, again, the three-year Upper Valley
Diversion Ratio -- was picked to match the lowest level that
occurred during the D2 Period. So again, trying to key to that
time period, which is important because that is the period that

the Compacting States recognized received a 57:43 division.
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That UVDR3 is calculated annually. New Mexico has an
obligation to take all reasonable actions with certain
considerations to maintain it above 0.79. If it drops below
0.79, then the United States and New Mexico have a consultation
process that's built in to determine both the causes and the
actions, the potential actions that New Mexico should take to
get the UVDR3 above that 0.79.

And I will say I know New Mexico does, I believe that
the United States also welcome that partnership, which the
grand total of these various settlement agreements is certainly
going to have New Mexico and the United States working very
closely together, which I think is a good thing for the basin.

New Mexico ultimately has discretion to take the actions
it deems appropriate. As I said, there's extensive
consultation process. We don't expect or hope -- we certainly
hope and we don't expect there to be disagreement. If there
are disagreements and that can't be resolved, the remedy for
the United States is to seek judicial review of the actions
that New Mexico has committed to take to drive that UVDR3 above
the .79.

The next slide in the deck is just showing a projection
that New Mexico has made. So I know all of the States have
used a variety of technical tools to evaluate the settlement to
make sure that it works, that it provides all that we think

that we're entitled to. This particular figure is a figure
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from Mr. Sullivan's declaration. Mr. Sullivan conducted -- had
a groundwater model that was used as part of litigation that
was then adjusted to mirror the settlement terms. And really
what this particular Figure 6 is showing is that, given that
set of hydrologic conditions, which was intended to be
variable, that we think that UVDR will likely be able to stay
above the .79 given various -- assuming the various provisions
of the settlement that are put into place, for example, the
depletion reductions.

The second enforceable hydrologic condition is the
aquifer storage loss. So this is a provision which really is
intended to ensure that the -- it's attempting to stabilize the
aquifer at current levels, at the very least, and there is hope
that the aquifer can recover from what have been some very dry
years that have caused it to drop significantly and have led to
significant groundwater pumping in that area that has been a
concern, I think, for New Mexico, and I believe for the United
States as well.

Will you go back to the last slide? 1Is the indicator
wells in there? Well, go ahead and go back to that colored one
then, and I'll just describe the indicator wells.

At the very back of the Groundwater Settlement Agreement
you'll see a map showing possible indicator wells, and those
are wells that will be used by the parties to determine whether

aquifer storage loss has occurred. They're selected from
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agreed-upon locations that are designed to accurately capture
the groundwater levels that ultimately the parties within six
months will identify six within those possible indicator wells
that they've already identified. And that process will involve
making sure that the wells are appropriate, both in terms of
location and equipment, to accurately capture the levels and
potential for storage loss.

So then the slide we're looking at here is showing
the -- how that initial evaluation will work. The provisions
of the Groundwater Settlement Agreement indicate that the
aquifer should be stable or gaining when the three-year average
releases of Caballo Dam are 400,000 acre-feet or more. That is
to say, at that level the analysis has shown that the aquifer
should basically be maintaining stability, staying at the same
level, or if the releases are great enough, then aquifer
storage can start to recover.

The level -- when Caballo releases are less than 400,000
acre-feet on a three-year average, the expectation is that
additional groundwater pumping will be necessary to satisfy
demands because there is less surface water available. And
during those times the expectation is that the aquifer levels
are likely to drop.

So what this table here is just showing is how that
initial consultation will work. If the three-year average

Caballo releases is greater than 400,000 acre-feet and four or
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five of those indicator wells are showing a decline of 2 feet
or more, then this consultation process is mandatory. Meaning
the parties will engage in trying to understand what's
happening and the potential solutions.

If the declining indicated -- if there's decline in
three or two indicator wells, then there is the possibility of
a consultation. 1It's optional under those circumstances.

The United States has sole discretion to determine
whether they want to engage in that consultation process.
That's called, under the Groundwater Settlement Agreement,
inconclusive aquifer storage loss.

And then on the other side of the spectrum, if there are
zero or one wells that are showing a decline of 2 feet or more,
then there is no possibility for this consultation process.

So that consultation process, it actually begins with --
because this is a complex topic to understand involving a lot
of data and a number of wells, the place that it will start is
to evaluate whether aquifer storage loss has actually occurred.

Now, 1if the parties agree that the aquifer storage loss
has occurred, then the United States and New Mexico will engage
in that consultation process discussing the causes, looking at
the long-term trends, determining what possible actions New
Mexico can and should take to bring that aquifer storage loss
above -- back to an acceptable level.

Again, you know, that partnership, we hope, will be and
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expect will be very valuable in helping to determine what
actions should be taken. At the end of the day, New Mexico has
discretion to take those actions that it thinks are
appropriate. And if, ultimately, the parties can't agree, then
the United States can always bring a judicial review on that
particular issue.

I'll also say if the parties simply don't agree on
whether an aquifer storage loss has occurred in the first
place, the United States also has the option of seeking
judicial review of that determination.

And the last major provision of the LRG Plan -- and
actually, before I start to describe the LRG Plan, there's
something that I neglected to tell you about the depletion
reduction, and that is that depletion reduction provision is
enforceable not just by the United States but also by
negotiation. It's also a provision that is enforceable by
EBID. That was important to EBID, and the State of New Mexico
agreed to that.

So now I want to turn to the LRG Plan, and this is
basically intended to be a comprehensive plan addressing how
water will be managed and administered by the State of New
Mexico and the Lower Rio Grande. The intent of the State is to
be working very closely with its water users to help develop
that plan, to understand, recognizing that at the end of the

day we have certain obligations we have to meet, but trying to
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develop a plan that is workable for the water users within the
state to meet those certain obligations.

The contents of the plan -- the minimum contents are
shown on this slide. That's taken directly from the
Groundwater Settlement Agreement itself. These are only the
minimum requirements. The expectation is it will be a somewhat
extensive plan. New Mexico has an obligation to develop that
within two years of the effective date of the agreement. We
also have an obligation to review and consult with the other
parties every five years on that LRG Plan to update it and make
sure that it is working and see if there's any changes.

I want to pause here and just say that this is an
example that you will see in a number of these agreements that
basically represents transparency and the parties attempting to
work together going forward to collectively work on what has
been very challenging issues. And so here, in both the
contents of the LRG Plan, New Mexico will be laying out its
path forward. You'll see later there also are other provisions
so that New Mexico can understand what's going on with the
Project, and the expectations of the parties is that that will
be beneficial for everybody and help avoid disputes.

I'll turn now to the Operations Settlement Agreement.
And what I'll talk about first is the -- there are certain
changes that the United States and the Districts have

voluntarily agreed to make to the Project operations. This is
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the provision of the agreement itself that introduces those
changes to the Project operations. There are four very
specific changes that are identified within the Operations
Settlement Agreement. Ultimately, the Project has to be
operating consistent with those provisions. But other than
those very specific provisions, the United States and the
Districts retain their full discretion to operate however they
want, providing they are adhering to those four very specific
provisions.

So those four specific provisions -- three of them are
identified here. The first is that the charge point for the El
Paso Valley will be moved to the American Canal Heading.
That's a little bit -- we stopped at the International Dam, so
you'll recall that's not far from the El Paso Gage. And so
this is one example of the way in which the Project operations
as well as the Consent Decree are sort of harmonized and are
attempting to work in the same direction.

The second is there is what has historically been, at
least since the early 2000s, been what's called the American
Canal Extension Credit. 1It's a credit that is given to EP1
related to the building of the American Canal. That credit
shall continue in perpetuity, but the parties have specified
how that credit will be calculated. And you see that listed
here.

The next is the 2008 Operating Agreement which governs
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Project operations, utilizes -- previously used the D2
equation. The parties have agreed to use a modified D2
equation. This, in many ways, harmonizes, again, with the
Consent Decree, which uses a two-year redirection analysis or
data as part of the Index.

The fourth provision that the Operations Settlement
Agreement specifies must be changed is there is provisions for
allocation transfers. And these are transfers, basically, from
one of the irrigation districts to the other. They can go from
EP1, or listed here as EPCWID. I'll refer to that as EPCWID
for short. They can go from EPCWID to EBID or they can go from
EBID to EPCWID.

The Operations Settlement Agreement uses the
calculations of the index obligation, index delivery, and the
index annual and accrued departure for allocation transfers.

If there is a positive annual departure, Reclamation and the
Districts will make their own calculation. That's different

than if there is a negative annual departure reported by New

Mexico. Then Reclamation and the Districts will accept that
number. These calculations are intended to be consistent with
the EEPI calculation in the Consent Decree. So, again, this is

another example of attempting to harmonize those documents.
EPCWID allocation transfers occur if the positive
accrued departure reaches 50,000 acre-feet. So to think about

this practically, this is when New Mexico had over-delivered
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water relative to 57:43 split that's embodied in the Index.

And if that happens, the idea being that in order to provide
guardrails and stay within that 57:43, then this provision
helps facilitate water going back to New Mexico by transferring
some from the Texas irrigation to the New Mexico irrigation
district.

The obligation if it hits this 50,000 acre-foot level is
to -- for those EPCWID allocation transfers to accomplish -- to
reduce departures to 60,000 acre-feet within three years.
That's similar to the 80,000 acre-feet trigger that you saw in
the Consent Decree, getting down to that 60,000 acre-foot
level.

EBID allocation transfers, this is a very important tool
that New Mexico will have in its toolbox to comply with the
Index. And so when EBID allocation transfers occur, there is
water going from EBID to EP1l. New Mexico has the discretion to
order up to 30,000 acre-feet in EBID allocation transfers.
There's the possibility that New Mexico can order up to 50,000
acre-feet of allocation transfers. But if New Mexico asks for
an allocation transfer greater than 30,000, then Reclamation,
EP1, and EBID all must agree. That's not true for less than
30,000.

Those EBID allocation transfers can come from one of
three sources, the base allotment -- so I'll pause there and

say that is, as part of its depletion reduction program, New
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Mexico will acquire surface water associated with the
combined-rights lands. That surface water, as I said, can be
used for some different purposes. And one of those is that
allotment that normally would have been used on those lands for
irrigation can be used for allocation transfers.

New Mexico can also build up a credit account basically,
what we call converted water credits. So that is, if New
Mexico takes its base allotment, that surface water associated
with the lands that it has acquired, and it allows EBID to use
that water during that particular year, it will get a credit
for an allocation transfer in a subsequent year. New Mexico
can build up that credit up to 60,000 acre-feet. That's the
maximum that sort of credit account can be at. And in
subsequent years, New Mexico can then make that allocation
transfer up to -- again, subject to those limits -- of 30,000.

New Mexico can also use leased allotment. That would be
water leased from other water users within EBID for purposes of
allocation transfer.

And lastly, New Mexico can do what's called allocation
forbearance. And what this is is, in the current year -- in
the same year that EBID is given its allocation by the
reclamation, New Mexico can ask to transfer some of that
allocation under the Implementing Contract. That is much more
expensive because the impacts are much greater on EBID. There

is also limitations within -- as to when and the timing of New
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Mexico's allocation transfers that are intended to protect
EBID.

And I'm going to insert here the MPA and Implementing
Contract, which are two of the other agreements. Even though
there are other provisions of the Operations Settlement
Agreement that I will return to, but this is the logical place
to understand those other two agreements.

The Miscellaneous Purposes Act is a federal statute.
Under that statute there is an agreement between EBID and the
United States that authorizes EBID to use project water for
non-project purposes, that is, converting that water to
non-project purposes, which is what we're doing here when we do
these allocation transfers. Rather than for irrigation
purposes, it's being used for, say, offsetting depletions.

That contract allows for the potential conversion of up to
100,000 acre-feet, although 50,000 acre-feet are allowed for
these allocation transfers.

The fifth of the agreements is the Implementing
Contract. That is, under the umbrella of Miscellaneous
Purposes Act Contract, this is an agreement between EBID and
the New Mexico Interstate Stream Commission that facilities and
allows these allocation transfers. That agreement was approved
by the United States. 1It, as I said, allows for up to 50,000
per year for EBID allocation transfers. It identifies those

four sources of allocation transfers that I had mentioned. It
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provides compensation for EBID for use of the EBID allocation
for allocation forbearance. So it sets those prices, it sets
the provisions to reevaluate fair market value every five
years, and ensures that EBID is properly compensated. And, as
I said, it also contains important restrictions on EBID
allocation transfers that are intended to protect the
districts.

The next figure that we're displaying here is a figure
that came from another -- a different set of modeling that New
Mexico had done. And really, this is just intended as sort of
a demonstration of how might this all look, how might it work,
how might New Mexico make this work from a Compact Decree
perspective. And so I'll describe what you are seeing here.

The zero in this particular figure -- again, this is a
projection from one of the groundwater models -- and this
particular set of hydrology is very, very dry. It basically
takes the driest 10 years since 2000 and then it repeats that
five times for a 50-year period. That zero, that's the index
obligation. That's the amount that should be delivered to
Texas on an annual basis.

The dotted line is evaluating the accrued departures,
that is, how much New Mexico -- the actual delivery diverges
from the index obligation. You can see there what we've shown
in the red dotted line, that's the trigger. And the negative

departure limit, that is that point at which New Mexico would
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be violating that Compact Decree, is shown at the very bottom
there at 120,000 acre-feet.

The blue boxes there -- or lines for each year, I mean,
those are showing EBID allocation transfers. And in this case,
they are showing amounts of water that New Mexico is using from
its allot -- from its base allotment. That is part of that
surface water New Mexico would be using to impact its
obligation as an allocation transfer.

When that allocation transfer is made, as I said, it
immediately reduces or increases the overall annual departure.
In other words, if the departure is 40,000 acre-feet -- the
negative departure is 40,000 acre-feet in a year and New Mexico
does a balance transfer through the Operations Settlement
Agreement of 20,000 acre-feet, then that would immediately make
the accrued departure 20,000. So that's why it's such a
valuable tool for Index compliance.

The green line being shown here is the credit account.
So the assumption here is that New Mexico is using part of its
base allotment for balance transfers each year, reflected in
those blue lines. And other parts of it it's not using, so
that's what causes the credit line to increase. You can see it
gets to 60,000 acre-feet in somewhere around year 24 or 25.
That, again, is the maximum.

And so just to overall comment on what's happening in

this simulation is, you will see that accrued departures are in
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the negative range. 1It's a very dry period. That's the
expectation is it's most likely to be negative in dry times.
But for many years it doesn't hit the trigger. It never gets
down to the negative departure limit, even in this very dry
scenario, which gives New Mexico confidence. You can see New
Mexico is managing the level of that with its allotment
transfers. And then there becomes a very dry critical period
in approximately year 34, and you can see New Mexico then uses
the bulk of -- or a large part of its credit account. You can
see the pink bars there are indicating when New Mexico would be
using that credit. And then only once in this scenario is New
Mexico actually using what we call a forbearance transfer. And
you can see that it occurs about year 48.

So, again, this is just sort of the type of operations
and tracking that New Mexico will be doing in order to manage
its obligations.

So then moving to a couple additional provisions of the
Operations Settlement Agreement. There is, within that
agreement, an obligation, again, for transparency. This,
again, tracks New Mexico's obligation in the sense that all of
the parties are trying to be open about how the operations
administration will be going on in the Lower Rio Grande, and
the hope is to avoid disputes because of that.

There are also some related issues that are contained

within the Operations Settlement Agreement. These are issues
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that aren't directly related to operations, but they were
included here because this agreement involves the United
States, both of the Districts, and New Mexico, and these
agreements impact EBID or involved EBID.

So the first is for supplemental groundwater rights of
EBID members. In the New Mexico water adjudication -- that is
the court proceeding in New Mexico that's defining all of the
water rights in the Lower Rio Grande -- there was what's called
the "Stream System 101" which dealt with the irrigation
requirements for all lands within the Lower Rio Grande. 1In the
final judgment in Stream System 101, that proceeding, the Court
determined that 3.024 acre-feet per year was a reasonable what
we call a farm delivery requirement. That is the amount that
can be diverted and used on those lands. And it further
determined that in the years when the Project does not provide
an allotment of 3.024, the EBID farmers could use a
supplemental groundwater right to get to that amount, to the
3.024.

And so the agreement here among the parties is to fill
in something that the New Mexico adjudication court did not
decide, and that is what is the priority date of those
supplemental groundwater rights. So what the parties have
agreed to here is that the priority date should be the priority
date from 1903, which is the priority date for the Project.

And that will be very helpful for the EBID farmers because it
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will allow them to use either surface or groundwater up to that
3.024 acre-feet up to that priority date of 1903.

Now, of course, we have to go to an adjudication court
to ask for that to be -- that change to be made. And our hope
is the adjudication court will agree.

The next provision has to do with the priority for the
Project right itself. So the Project right is being defined in
the Lower Rio Grande adjudication court in a different
streaming system proceeding that's ongoing. That adjudication
court determined that the appropriate priority date is 1903,
which is very helpful for the Project because it's one of the
earliest priority dates. But that decision is on appeal to the
New Mexico Court of Appeals. As part of this agreement, the
parties have agreed that we should collectively advocate for
the 1903 priority date. And so New Mexico will not pursue an
appeal of that priority date, that 1903 priority date.

And this next provision is -- unfortunately, you know,
while we have resolved a very large number of issues in this
settlement package, we weren't able to resolve all of the
issues. There have been disputes and issues ongoing in the
Lower Rio Grande quite literally for decades. We would have
liked to have resolved all of them, but we haven't got there.
In particular, there are some issues that remain outstanding
having to do with how will water be administered; that is, how

will New Mexico, using its apportionment, conduct intrastate
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administration within the state of New Mexico.

And there have been discussions for many years now about
possible alternative administration. So under New Mexico's
Constitution, the tool given to the State Engineer to address
shortages is basically priority administration. That is, the
earliest priority rights have the right to use the water first,
and if there's any curtailment, you are basically shutting off
the junior water user.

But there is a provision that had been recognized -- a
statute that has been recognized by New Mexico courts that
allows parties to agree to an alternative administration plan.
That might look something like shortage sharing that doesn't
follow a strict priority. And there is a lot of benefits to
water users for doing that, because it allows them to make
choices and decisions that -- about how water will be
administered that allows them to meet their goals and isn't
harmful to the overall area.

And so the hope is that there would be an agreement on
an alternative administration. And the intent of this
provision is to provide some time for that to happen. So the
parties have already been engaged in negotiations related to
that. And the Operations Settlement Agreement anticipates that
good faith negotiations will occur at least up until
October 1st of next year, 2026; after which, there are

obligations by, say, January that the United States, New
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Mexico, and EBID go back to adjudication court to ask for those
things that I identified before.

And finally, I'll just mention that as part of the
Operations Settlement Agreement there also is the settlement of
two related federal district court cases. And I won't go into
detail what those are other than to say, you know, they do
relate to the water -- defining the water rights in the area
and Project operations. And those cases, at least New Mexico's
claims, EBID's claims, the United States' claims, all of those
will be dismissed as part of this overall settlement package.

So that concludes my summary.

THE COURT: Thank you very much, Mr. Wechsler.

So whose turn is 1it?

MR. SOMACH: My turn again.

THE COURT: Mr. Somach.

MR. SOMACH: What I'd like to do now is provide
Texas's opening remarks on the matters before you here.

Let me get that water now.

Underscoring the fact that this case has been important
to the State of Texas and continues to be important to the
State of Texas, I'd like to acknowledge and introduce a few
folks that have come from Texas to be here. Mr. Ralph Molina
is the Deputy First Assistant Attorney General for Texas. And
before these proceedings are over, Brent Webster, the First

Assistant Attorney General of Texas, and Austin Kinghorn, the
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Deputy Attorney General for Civil Litigation for the State of
Texas, will be in attendance. Below the Attorney General,
these are the three highest officials within the Attorney
General's Office, and they have been monitoring and involved in
the litigation, as well as the settlement materials that we
have put before you.

THE COURT: All three are in the courtroom at this
time?

MR. SOMACH: Well, Mr. Molina is in the courtroom.

THE COURT: Mr. Molina, welcome.

MR. MOLINA: Good morning.

THE COURT: Thank you for being here.

MR. SOMACH: And then, of course, in addition to
attorneys, we have client agencies that are incredibly
important, and we have in the courtroom Brooke Paup, who is the
Chairwoman of the Texas Commission on Environmental Quality.

THE COURT: Welcome. Thank you for being here.

MR. SOMACH: And the chairwoman's aide, Mr. Patrick
Lopez, 1s also in the courtroom.

THE COURT: Mr. Lopez, welcome.

MR. SOMACH: The Texas Commission of Environmental
Quality, TCEQ, is the agency in the State of Texas that
administers, for the most part, all of the water rights within
Texas. That agency, in tandem with the Texas Water Development

Board, is where these issues that we're talking about reside,
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one way or another, within the State of Texas.

At the counsel table we have Kellie Billings-Ray. She
is the Chief of the Environmental Protection Division within
the Attorney General's Office.

We have Carl Myers. He's the Deputy Chief of the
Environmental Protection Division.

And we have Wesley Williams, Assistant Attorney General.

All of these folks have been involved in what we've been
doing.

I'd also want to introduce you to Mr. Bobby Skov.

Mr. Skov, who I know that you met on the site visit, is the
Texas Rio Grande Commissioner. He's the first line of defense,
so to speak, for the State of Texas on these issues.

THE COURT: He was very helpful during our site visit.

Thank you.

MR. SOMACH: You know, sometimes -- it's just great as
a lawyer to have good clients, and these folks are the best
clients and very concerned about what we're dealing with and
have dealt with.

I also want to introduce you to Theresa Barfield from my
office who's assisted me for a number of years on this
litigation.

THE COURT: We met actually now on several occasions
in the past.

MS. BARFIELD: Yes.
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MR. SOMACH: Putting together this opening statement,
I was impressed by how difficult a job it really is in some
respects. We've been at this -- I think I mentioned to you
before, I started drafting the petition and complaint in this
case in 2012. We filed it in January of 2013. The petition
was contested, so we briefed the matter over a year-long
period, and in January of 2014 the Court allowed us -- granted
our petition and allowed us to file the complaint.

Since then we have had motions to dismiss, motions to
intervene, we had oral arguments in front of the first special
master in New Orleans, on both the motions to dismiss, the
Texas complaint and the United States complaint, as well as the
motion to intervene by EBID, which was filed after the hearings
by the intervention motion by EP1. So two Districts have filed
them.

The first special master recommended that the Court deny
the New Mexico motion to dismiss the Texas complaint and to
deny both of the intervention motions. There was never any
exceptions taken to those, and the Court, in fact, did what the
special master recommended and denied those motions.

The first special master did grant the motion to -- the
special master recommended granting of the motion to dismiss
the United States' complaint, but the Court reversed on that.
And that was in a 2018 decision by the Court that ultimately

allowed the United States to intervene.
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I mention that history in a way to set up what I wanted
to kind of underscore, and that is, the Texas complaint is
really the document that, for the most part, defines the scope
of this litigation. The Court said that the United States had
asserted its Compact claims in an existing action brought by
Texas seeking substantially the same relief and without Texas's
opposition.

The Court noted that the -- the Court accepted the role
of the United States vis-a-vis the Compact, even citing the
Texas briefs with respect to what we thought the proper role of
the United States was, and that allowing the United States to
intervene, the Court noted, again, that the United States'
complaint paralleled the complaint of Texas.

All of that, in our view, underscores the importance to
this litigation of Texas's initial complaint. It is, for
better or worse, for greater or lesser degree, what defines the
scope of the litigation.

And so looking at the Texas complaint helps understand
the movement or the flow of this litigation over a number of
years, and it also will help explain why the State of Texas
supports the motion that we've put before you in terms of
adopting the Compact Decree as a Consent Decree.

Simply stated, in the simplest way, Texas alleged that
New Mexico violated the Compact, effectively breaching its

compact duty to deliver water to Elephant Butte Reservoir, by
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allowing New Mexico water users downstream to cypher off water
below the reservoir. That's a paraphrase, I believe, by the
Court in that 2018 matter -- decision.

The Texas complaint itself alleges that the 1938 Compact
apportion Texas waters of the Rio Grande. The preamble to the
compact says that, and that's the starting point. We were
provided something in that compact. And the waters that we
were apportioned were to be delivered into Elephant Butte
Reservoir. That's a provision, that's Article IV of the
Compact, the delivery point by commission order was set at
Elephant Butte Reservoir.

Now, the word "delivered" is the subject of all kinds of
discussion in the historic documents of this case. The first
special master, in his report, described what "delivery" meant,
and Judge Melloy, the second special master, in his summary
judgment motion addressed the question of "deliver." And the
substance of that is that deliver, in the context of the
Compact, meant more than just putting water in the reservoir.
Because Texas was apportioned water of the Rio Grande,
delivering it into the reservoir alone and then taking it out
later before it got to Texas didn't meet the definition of
deliver, because the intent there was to ensure that water
flowed -- water apportioned to Texas flowed all the way into
Texas.

In our complaint we alleged that, contrary to the
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purposes of the Rio Grande Compact, water intended for use in
Texas was being intercepted by New Mexico for use in New
Mexico. We alleged that those actions constituted a breach of
the Compact causing great irreparable harm to Texas. The
complaint notes that the historic split between New Mexico
below Elephant Butte and Texas of the waters of the Rio Grande
was 57 percent:43 percent. So that term which has been -- that
ratio which has been used extensively over the years of this
litigation and looked at was embedded originally in the Texas
complaint.

Again, the interference alleged in the complaint was
tied to groundwater pumping in New Mexico, groundwater
extracted through groundwater wells were having a direct -- an
indirect impact upon the surface water flows in the Rio Grande,
and the net result was it was denying Texas to the water that
was apportioned to it under the Compact.

The prayer for relief in the complaint had asked for a
declaration of the rights of Texas to the waters of Rio Grande
pursuant to and consistent with the Rio Grande Compact, and
asked that a decree be entered commanding the State of Texas
and its officers, its citizens, and political subdivisions to
deliver -- and again, that word is critical because it's not
just putting water into the reservoir, it's ensuring that that
water gets to Texas.

We also sought damages. I recognize, as I'm standing
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here, that we were supposed to get a stipulation together,
which got caught up in -- it's one of those things that Jjust
slipped through the cracks. We actually have a stipulation and
we will file it with the Court, but both Texas and New Mexico
have, in fact, waived damages.

THE COURT: That has been the understanding for some
time.

MR. SOMACH: Yes, I know that.

Again, you know, there -- there are three things and
actions that I think that help focus the litigation to where we
are now, focus down to where we are now.

First is this question of "law of the case.”" And I put
that in quotes because I'm not sure that's a technically
accurate description of what it is that we're talking about.
But it is what I alleged earlier in those initial remarks that
I made, and that is, decisions that have been made -- I
shouldn't say "decisions," but rulings that have been made by
prior special masters have really helped focus the litigation
down. That because they were interlocutory and never been
taken to the Court, they are what we have now in terms of
assisting us in understanding our way forward.

The second thing I wanted to note was, New Mexico did
file counterclaims, and there were motions to dismiss those
counterclaims. And, you know, while, in all candor, Texas

wasn't necessarily concerned about those kinds of claims, but

United States District Court




o O W NN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

53

they are there, and, you know, we certainly didn't want to
ignore them, but the motion to dismiss those kind of claims is
important, because in that Judge Melloy and the second special
master made some determinations that are relevant to parties
thinking -- in certainly Texas's thinking about how we proceed.
The most significant one of those was this question of
damages and -- not damages. It was a question associated with
the baseline condition. You know, we had alleged that the
baseline was the 1938 condition, and the special master in his
summary Jjudgment order didn't -- didn't particularly have a
problem with that and said that the condition is akin to the
1938 condition, but he wanted a factual presentation of those.
That determination in the motion for summary judgment
order coupled with discussions we had in the motion to dismiss
really caused Texas to second think, or to think again, about
what the baseline conditions should be. And the discussion on
the motion to dismiss focused on some equitable arguments that
the State of New Mexico asserted against the State of Texas.
And in the discussion with Judge Melloy we indicated
that those were not appropriate because Texas was a sovereign
entity and estoppel and other types of things should not be
applied against Texas. And that had to do with the fact that
there is a distance between 1938 and the period that initiates
the D2 Period, which is 1951. So you had 1938 to 1951. It was

being alleged that we somehow had -- because we took no action
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between 1938 and 1951 to stop groundwater pumping within New
Mexico that somehow we were going to be estopped from arguing
that.

So we had a pretty robust discussion about that, and the
special master pointed out the fact that there were two things
he had to grapple with. Number one was the legal
determinations that revolved around the Compact. But the
others were the equitable remedy that he ultimately would have
to recommend to the Court. And that in looking at the
equitable remedy, he had to consider various things, including
the pattern and practice of the parties from 1938 into the D2
Period.

And so as we moved forward through the first phase
trial, and then some of the -- some of the downtime during the
COVID problems, those were the kinds of things that we
evaluated, and that's why I said earlier, why I'm saying now,
those determinations by the first two special masters are
important because they helped us think through how all of this
would work as we moved toward remedy, and remedy was -—-—
obviously is important in this thing.

When mediation resumed after you were appointed to be
special master -- and I've got to say now, you know, how
valuable Judge Boylan's participation in all of what has
occurred has been, but when we resumed mediation, we went back

to the Texas complaint. That is, Texas went back to the Texas
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complaint and evaluated what we would propose and how we would
proceed in the mediation and settlement process.

The first thing that we obviously insisted upon was that
there would be no interference by New Mexico of water that we
believed was apportioned to Texas. And we wanted that in the
form of a decree embedded -- a guarantee embedded in a decree.

The next thing we talked about is, well, the decree, if
it's going to be a settlement, a Consent Decree, it needs to be
consistent with the Compact. We can't go out to create things
totally different from the Compact. And so we utilized the
mechanisms that were part and parcel and embedded in the
Compact as a mechanism to determine whether or not Texas was
getting the water that it was apportioned. And that was the
Index. Articles III, Articles IV of the Compact used indexes
to determine how much water Colorado has to deliver to the
measuring point into New Mexico, and New Mexico's obligation
into Elephant Butte, those are indexed notions, and they are
basically the notion that if X amount of water is at .1, then
based upon the Index, which is all based upon historic data,
then Y amount of water should appear at .2. And that's what we
did. We said if water is released from Caballo Reservoir, then
X amount, or 43 percent of that water, ought to arrive at
Texas. And so we developed an index with the assistance of the
United States that would replicate the process that was

embedded in the Compact itself. And that's the Effective El
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Paso Index, which is a measurement that's done at El1l Paso.

And that last issue, when I say "measurement," the
delivery point under the Compact is at Elephant Butte
Reservoir. That -- there should be no dispute about that.
That's what the Compact says, and that's where one measures
initially compliance with the Compact. But it's been
obvious —-- and it's obvious to Texas from the beginning -- that
you had to measure, physically measure the water that was going
into Texas in order to ensure that what we'd agreed to actually
got to Texas.

And so utilizing, again, the Compact, Article XII gives
the Rio Grande Compact Commission the ability to add
measurement locations, gaging locations, within the ambit of
the Compact area. That's what happened historically when they

moved from San Marcial as a gaging location to Elephant Butte

Reservoir. So what we proposed and what was agreed to was a
measurement location at the El Paso Gage. There, there needed
to be very little adjustment. There is an area within Texas,

the Mesilla area of Texas, which I think you saw, where there
is some water use that has an impact upon flows and so there
has to be a calculation that is done. But everything else is
actual measurement, physical measurement of water.

The next element that we introduced was accepting D2 as
the baseline. Now, Texas has never been antagonistic to D2.

It has been used historically by the Bureau of Reclamation in
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its Project operations. In the 2008 Operating Agreement
between the United States and the two Districts, which you've
heard about and which we'll be discussing a bit more, D2 was
utilized as the baseline there.

Parenthetically, I note that that operating agreement
was the subject of a negotiation itself. And the Texas Rio
Grande Commissioner at the time, Pat Gordon, facilitated and
was involved as a facilitator in all of those discussions.

So Texas has never had an issue or problem with D2 as an
appropriate mechanism to measure a baseline. Again, I want to
make sure, I want to use the word "D2," what we're talking
about is a period of time between 1951 and 1978. And so you
use that as a baseline, and any additional depletions to the
river after that period then become what we talk about in terms
of harm and damage to Texas. That's what we're trying to
avoid. We want to make sure that the water Texas gets is the
water they would have gotten under the D2 -- during the D2
Period.

Now, at some point, I actually don't remember exactly
when, New Mexico admitted that at least in a couple of years --
I know we've had this discussion here before, but admitted in a
couple of years that they had, in fact, breached the Compact
and not delivered sufficient water to Texas. That changed, in
a way, Texas's views of how best to proceed because -- and the

discussion we had before you, Your Honor, if you recall, was
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whether we should go right to a remedies trial. Because from
our perspective, liability had been established with those
admissions and there was no need to move into a liability phase
trial; we could just go to remedies.

But that is our view, is that with that admission and
given the fact that we're not looking for damages, which would
have required our arguing that there were more years of
noncompliance, it focuses down on looking at what an
appropriate remedy would be as opposed to worrying about
proving liability. And again, we thought an appropriate remedy
was New Mexico guaranteeing that Texas would get its
43 percent. And that is exactly what we put together in the
settlement that we have before you here.

The rejection of the Supreme Court in 2004 of the

Consent Decree then is interesting. The rejection was not of

the Consent Decree in and of itself. It was based upon the
Firefighters case. And then we had opposition from an
intervenor and we could not ignore that opposition. The Court

never evaluated the 2004 Consent Decree on its merits other
than to point out that, you know, it required the United States
to do certain things that it -- it had not agreed to do, in
fact, that it didn't want to do.

So rather than starting afresh, what we did,
particularly in the context of mediation, was agreeing with the

United States to strip out of what was called the Consent
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Decree all of those issues that addressed the United States,
that named the United States, that obligated the United States
to do those things that had been embedded in that 2004 Consent
Decree.

Now, from a Texas perspective, that was just fine,
because that left the obligations of New Mexico to Texas
unchanged. And remember, our lawsuit, our complaint was
against New Mexico, it wasn't against the United States, and we
asked for nothing from Colorado. So it was focused on New
Mexico. So when all of that U.S. stuff got stripped out, we
still had exactly what we had bargained for in the context of
negotiations, the settlements, and the mediation. But we
recognize that that placed a significant burden on New Mexico.
Didn't do us any good to come up with an agreement where we
didn't think New Mexico was going to be able to comply with
those things.

Not that we doubted that New Mexico would do everything
they could to meet it. You know, we thought it appropriate and
had many discussions with New Mexico about the fact that they
had to be comfortable with the Consent Decree, the one that is
before us now, the Compact Decree. They had to be comfortable.
We recognized that things had been taken out that helped them,
and we didn't want to put them in a position where we insisted
that they stick with those without some assurances that they

might have if they were going be able to do the things that
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they needed to be done.

And in particular, it is during those negative
departures at some point, the need to shift water from New
Mexico to Texas in order to make up for deficiencies, that had
been taken out -- the mechanism for doing that had been taken
out, and we were concerned about how New Mexico was going to
address that.

The United States then came forward and said what has
been taken out of the Consent Decree could be put into a series
of agreements between New Mexico and the United States and the
Districts that would provide New Mexico the abilities that
otherwise had been taken out of the Consent Decree. And that's
exactly what they did. And you heard Mr. Wechsler talk in
great deal about those agreements. Even though no one is
asking you to approve those agreements, they are part and
parcel of the total of what had occurred and came out of
mediation.

And I will say that Texas has reviewed all of those
agreements to a great degree, and we support those agreements,
we believe those are right, and we will continue to do what we
can to support New Mexico and the United States as necessary as
we proceed. But we believe that those things really provide,
in addition to the bare guarantee that's in the compact -- I
mean in the Compact Decree, those provide some real-world

mechanisms for New Mexico to actually meet that obligation.
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Returning to the Compact, when one moves down through
what is in the Compact, what we pray for, and the elements of
the Consent Decree, we believe we have obtained all of the
things that we prayed for in that Consent Decree. We have a
guarantee by New Mexico that they won't interfere. We have
mechanism to -- and, in fact, it is stated in the form of an
injunction, and that's what we asked for in the complaint. We
have an index that is a mechanism that will allow us to measure
compliance at El1 Paso. The D2 Period, as a baseline, addresses
all of the concerns raised by Judge Melloy with respect to what
happened between 1938 and 1951. It simply provides everything
that we were looking for in the complaint.

And as a consequence, and this gets -- this goes all the
way around and comes back to the original motion and request --
as a consequence, we believe that the Consent Decree, the
Compact Decree, i1s an appropriate remedy. We believe, as I've
indicated, it is consistent with the Compact in that it is fair
and reasonable as one looks at that from the perspective of the
fact that -- and I think it's important to say that the Consent
Decree, the Compact Decree is a decree among three sovereigns
who are the parties to the Compact and that there is no
objection to, there is no opposition. You know, the prior
opponent, United States, no longer opposes the entry of that
decree. $So as a consequence, we urge you to recommend to the

Court that the Compact Decree be adopted.
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That's all I have for now. And if you have any
questions, I'll be more than happy to address them.

THE COURT: Thank you, Mr. Somach.

Let me ask this at this juncture, because I was not
certain just how -- notwithstanding the proposed order and its
specifics, Jjust that how long will you take on matters, and I
guess I had assumed that we might be moving at a more
expeditious pace here, not being sure just how important the
witnesses' testimony was vis-a-vis the statements of counsel.

That having been said, let me cut to the chase then and
ask, first of all, do I next hear from counsel for New Mexico
in an opening statement?

MR. SOMACH: United States.

THE COURT: Oh, United States. All right. My sheet
says Texas, New Mexico, and Colorado.

And then secondly, let me ask the United States if they
would like us to first take a break before we resume with that
presentation?

MR. SNODGRASS: Thank you, Your Honor. I'm happy to
continue proceeding forward. I think we're under some
potential time pressures here. I will say I have a question on
order of presentations whether Colorado intended to go before
the United States and then the United States and then
concluding with New Mexico?

Okay. I will proceed.
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THE COURT: All right. Thank you. And if you would
identify yourself for the record, please.

MR. SNODGRASS: Thank you, Your Honor. Tom Snodgrass
for the United States.

I want to make some introductions myself of the federal
team. With me are Jeff Candrian with the U.S. Department of
Justice, Erin St. John with the Department of Interior Office
of the Solicitor. I also have Dr. Ian Ferguson and Michelle
Estrada-Lopez with the Bureau of Reclamation. They've all been
very critical in our settlement efforts here.

I also want to acknowledge the Department of Justice
team that preceded me. There was a long line of attorneys.
Jim Dubois, Steve McFarlane, Lee Leininger, and Judy Coleman.
Jeff and I are the last ones standing here, but we're just
building on their prior efforts.

THE COURT: Please don't put it that way.

MR. SNODGRASS: So I want to thank all the parties for
their hard work and good faith negotiations in getting here.
It was truly a group effort and took lots of good faith
negotiations.

I also want to thank Judge Boylan for his efforts
throughout the years of mediation that we've had and his
invaluable assistance.

And also want to thank you, Your Honor, for your time

and careful attention getting up to speed on the case and

United States District Court




o O W NN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

64

helping us to get where we are now. I know it's a challenge
getting up to speed on this over-a-decade-long litigation.
I've had those challenges myself, so you have my sympathies for
that.
THE COURT: Thank you, but don't overestimate me in
this.
MR. SNODGRASS: Okay. So the United States and New

Mexico have negotiated the groundwater settlement that
addresses the concerns at the heart of the United States'
complaint, groundwater pumping in New Mexico that interferes
with Project deliveries. The United States, New Mexico, and
the Districts have also negotiated an Operations Settlement
Agreement that commits Reclamation to make various changes to
Project operations, including the changes requested by New
Mexico.

Having resolved three of these settlements, both the
United States' Compact claims and the counterclaims pled by New
Mexico, United States and New Mexico jointly move for a Decree
of Dismissal. Texas and Colorado do not oppose. For all the
reasons discussed in our briefing, and as I shall further
discuss at this hearing and that our witnesses will show at
this hearing, a Decree of Dismissal should be entered.

Now, the States did a good job of providing the
background on this litigation's procedural history.

Mr. Wechsler did a good job of describing the mechanics of the
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agreements. With my opening statement, I plan to supplement
that presentation with a brief discussion of the Rio Grande
Project, concerns raised by our Compact claim, and how our
settlements work to address those concerns.

The Rio Grande Project plays a central role in the
allocation and delivery of the water below Elephant Butte
Reservoir. The Bureau of Reclamation operates and releases
water from the Project for both treaty and contractual
obligations.

First, Reclamation releases water from the Project to
satisfy its 1906 Treaty with Mexico. That treaty requires the
delivery to Mexico of 60,000 acre-feet of water each year,
subject to proportional reduction and at the times of
extraordinary drought.

Second, Reclamation releases water for irrigation by
farmers served by our two Project contractors, the Elephant
Butte Irrigation District, or EBID, in New Mexico and the El
Paso County Water Improvement District No. 1, which I'll refer
to as EPl, in Texas.

The delivery of water from the Project to EBID and EP1
serves a critical role in the Compact. In the words of the
Supreme Court in its 2024 opinion in this case, the Compact
relied on Reclamation to apportion water through its
contractual obligations to EBID and EP1. Against this

background, the United States intervened in this action because
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of concerns with excessive groundwater pumping in New Mexico
that interfered with Project deliveries.

The United States' Compact claim was straightforward.
After New Mexico delivers water into Elephant Butte Reservoir,
under Article IV of the Compact, New Mexico has a duty under
the Compact not to interfere with Reclamation's delivery of
water below the reservoir. New Mexico has breached that duty
by allowing groundwater pumping in New Mexico that interferes
with those Project deliveries. And the United States is
entitled to an injunction prohibiting that interference.

The United States' claim reflects the undisputed
hydrological connection between surface and subsurface loads in
the Rio Grande. In short, groundwater pumping below Elephant
Butte increases seepage losses from the Rio Grande and
intercepts return flows that would otherwise flow to Rio
Grande, including through Project drains. This, in turn,
reduces surface waters that would otherwise be available for
delivery at downstream Project conversion points and requires
the release of more water from the Project, as the Supreme
Court recognized in 2024.

Now, as shown through our presentation, the United
States' settlements with New Mexico and the Districts directly
address these concerns.

The Groundwater Settlement Agreement directly addresses

Project interference through three primary commitments from New
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Mexico. First, as you heard from Mr. Wechsler, New Mexico
agrees to reduce depletions by 18,200 acre-feet per year
through groundwater retirement.

Second, New Mexico agrees to take all reasonable action
to maintain the UVDR3 above .79. The UVDR3, again, is the
three-year average of the Upper Valley Diversion Ratio, which
measures Project efficiency through the ratio of how much water
is delivered by the Project compared to how much water is
released from the Project.

Third, New Mexico shall take all reasonable action to
achieve a stable or gaining aquifer when CAB3 is above 400,000
acre-feet. CABR3, again, is the three-year moving average of
Project releases from Caballo Reservoir. A CAB3 below 400,000
acre-feet is indicative of multi-year drought conditions and
low Project supply. Texas and New -- I'm sorry, U.S. and New
Mexico agree that when Project ops are above -- Project
operations are above this low level, the aquifer should be
stable or gaining.

Now, these commitments will reduce depletions to roughly
those which occurred during the D2 Period but subject to
further regulation, if needed, to protect Project deliveries,
and if necessary, to achieve a stable or gaining aquifer.

I think of these additional protections as returning the
Project to what I'll term a D2-plus condition. Under this

D2-plus condition, groundwater use may continue at roughly a D2
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level to supplement Project deliveries so long as the described
metrics are met. This is generally good for Project farmers
who rely on groundwater to supplement surface water delivered
in times of drought. But the agreements provide additional
protections against Project interference and aquifer drawdown,
which continuation of a D2 condition alone would not provide.

Without the UVDR3 and the CAB3 metrics, there is no
guarantee that D2 pumping would not drop Project performance
below a UVDR3 of .79 and would not result in aquifer loss with
CAB3 above 400,000 acre-feet. These additional protections are
generally good for long-term Project viability and the United
States' ability to meet its treaty and contractual obligations.

The Operations Settlement further protects the Project
through New Mexico's support for a 1903 priority date, both for
the Project water right and for combined and surface --
combined surface and subsurface diversions by EBID members
under the Project's priority up to 3.024 acre-feet per acre.
If approved in the adjudication, the Project will have a senior
priority up to this amount, and this amount will not be subject
to curtailment, or likely not be subject to curtailment in the
event of strict priority administration by New Mexico.

3.024 acre-feet per acre matches what Reclamation first
determined in 1951 to constitute a full Project allocation, but
this agreement now allows this amount to be taken from combined

surface and groundwater sources under the senior priority
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allowing continued diversions at this level, albeit from both
surface and groundwater, as a part of returning the Project to
D2-plus state of operations. It protects the Project's ability
to reuse return flows but now adding groundwater pumping as a
mechanism to recapture those return flows under the senior
priority.

Finally, the Operations Settlement in which Reclamation
make certain changes to Project operations that will improve
Project accounting and allocation procedures, including changes
requested by New Mexico.

These changes include more accurate measurement and
accounting for EP1l's diversions in the E1l Paso Valley, shifting
to a more accurate multilinear D2 equation in Project
allocations, and continuing the ACE Credit for EP1.

And significant for the States, the Operations
Settlement and accompanying contracts authorize allocation
transfers between the districts. These allocation transfers
will facilitate New Mexico's compliance with the Compacting
States' separate Consent Decree in a manner that fairly
compensates EBID and that conforms to reclamation law.

In fact, as I'll address in my closing, the States
through their changes to the Consent Decree have resolved all
the concerns that the United States previously raised to the
decree that they proposed in 2022.

United States, therefore, doesn't object to the Consent
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Decree; the States don't object to the United States'
settlements. The two sets of settlements are separate but work
together to reduce New Mexico groundwater pumping and Project
interference in a manner that is fair, reasonable, and
consistent with the Compact and under federal law.

For all these reasons, and as we'll further show at the
hearing, the United States respectfully requests entry of the
Decree of Dismissal.

THE COURT: Thank you very much, Mr. Snodgrass.

MR. SNODGRASS: Thank you, Your Honor.

THE COURT: We will take a 10-minute recess at this
time. I repeat my concern that we're not starting at the pace
that I thought we'd be moving at, and you can count on me to
raise the decibel level as we move along if we're not moving at
the pace that I think is necessary for us to accomplish what we
need to accomplish in the two days that this has been scheduled
for.

So if I may see my law clerks back in my chambers,
please, and also if you would bring Judge Boylan with you.
We'll be in recess, 10 minutes.

(Recess at 10:57 a.m.)

(Resumed at 11:07 a.m.)

THE COURT: All right. 1In light of the comments I
made about the amount of time, the passage of time before we

recessed, I want to make two points very quickly.
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Number one, we are, in my mind, behind schedule given
the fact that we have ten witnesses listed here. And so two
determinations I've made during the break for ease, one, I'm

going to impose time limits on the presentations of witnesses.

I haven't determined how much time. Time is of an essence and
is as finite as anything can be. So that is one necessary
step.

The other is, if we fall too far behind what had been
expectations and what is certainly suggested from the face of
the order of presentation I was given, we will dispense with
closing arguments and have you submit written oral arguments to
me in lieu of that. So it's necessary that we get these done.
I don't know when I have an opportunity to schedule a
continuation of this if we don't finish in the two days
allotted.

And in saying that, I'm sure that none of you want and
none of your clients want the inconvenience and the expense
that is incident to that step.

So who is next as between New Mexico and Colorado?

MR. WALLACE: Good morning, Your Honor. Chad Wallace
for the State of Colorado.

THE COURT: Good morning.

MR. WALLACE: I appreciate your instructions, and I
think I may speak for everyone when I say I think we'll be able

to stick to that schedule. We'll certainly accommodate your
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concerns in that way.

THE COURT: There are no sanctions that you face, just
in case there are any divergences from your expectations. But
thank you.

MR. WALLACE: I appreciate that, Your Honor.

I'd like to introduce the folks that are here with me
today at counsel table. Andrea Wang, the Deputy Solicitor
General for the State of Colorado.

Also from the State of Colorado, I'd like to introduce
Mr. Jason Ullmann. He is the Director of the Colorado Division
of Water Resources, also the state engineer in charge of
administrating all the water rights within the State of
Colorado. Mr. Ullmann is also one of three compact
commissioners to Rio Grande Compact.

Seated next to Mr. Ullmann is Mr. Craig Cotten. He is a
professional engineer and the engineer in charge of
administering water rights to Colorado's Rio Grande Basin. He
is also the engineer advisor for Colorado to the Rio Grande
Compact.

THE COURT: Thank you.

Welcome. Thank you for being here.

MR. WALLACE: 1I'd also like to mirror the thanks given
by my other colleagues for the Herculean efforts of Judge
Boylan in gathering us all together and directing us towards

this resolution that we're presenting you today, as well as the
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valuable direction provided by yourself and the past special
masters over the past decade of ligating this case.
From Colorado's perspective, and I want to make it clear

to the Court here, there are really just two items before Your

Honor for a decision. Those are the Compact Decree and the
Decree of Dismissal. The parties are not seeking to litigate
any of the other issues. Those are the two documents for
review by Your Honor. The entry of those two decrees both

finally and completely resolve the litigation for you. I think
that is a significant statement considering we've been here for
over a dozen years litigating this dispute.

I also want to make it clear that Colorado is not a
party to any of the other agreements that have been described
today. We've not taken a position on them primarily because we
do not believe they, in any way, impact Colorado.

As part of today's proceeding, I want to let you know
what role Colorado has been playing. Because of the nature of
this original action, it has not been as a traditional
defendant. We were named by both Texas and the United States
in the complaint because Colorado is signatory to the Rio
Grande Compact, therefore, a necessary party in litigating the
interpretation and enforcement of that Compact.

Throughout this litigation Colorado has had two goals,
and those twin goals have been, one, not to interfere with

Colorado's rights or obligations under the Rio Grande Compact,
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and second, to not adversely impact the body of interstate
compact jurisprudence.

As a headwater state and home to nine interstate water
compacts, this last issue is especially important to Colorado,
not just with regard to the Rio Grande Compact. We are
concerned the Compacts remain involuble, that we not change
them through litigation; when we litigate their terms, that the
Court is actually interpreting the Compacts themselves as it's
recognized its duty to do so; and further, that we not open the
doors, as it were, to litigate alternatives to Compact
obligations in one of the states. Were that to happen,
Colorado fears that it would be subject to ceaseless litigation
in attempt to get it to alter the nine compacts it's already
negotiated. That's certainly not our intent, and we believe
this settlement satisfies our twin goals.

The Compact Decree does not reduce our rights in any
way. Colorado retains its apportionment of water under the Rio
Grande Compact. It does not increase our obligations. By
setting up the El1 Paso Index, we're simply adding an additional
measuring point which the Compact Commission has done before.
So nothing is new there.

Moreover, the Compact Commission remains in charge of
the official compact accounting, of gathering records and
making determinations that the States made deliveries and

received the water they're entitled to under the Compact.
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Colorado will be presenting a witness to you today,

Mr. Craig Cotten, the engineer advisor for Colorado. He will
be explaining, from his perspective, how the Compact Decree
works, how it's incorporated into the work that the engineer
advisors do, and how it is consistent with the Compact.
Further, he'll be explaining how the Compact Decree does not
interfere with Colorado's rights, and Colorado remains able to
use fully its water apportionment, and to administer, that is
curtail and move water around within Colorado fully.

Colorado, in the end, supports the entry of the Compact
Decree, we do not object to the entry of the Decree of
Dismissal, and certainly hope that Your Honor will recommend to
the Supreme Court that it enter both of those.

Thank you.

THE COURT: Thank you very much, Counsel.

Mr. Wechsler.

MR. WECHSLER: Thank you, Your Honor. And I want to
echo my friend from Colorado's observation that we do expect
we'll be able to finish in the two days allotted.

I also want to begin with just introductions of some of
our team. In the interest of time, I won't introduce all, but
I will say how grateful I am to have had the opportunity to
work with such an excellent team of lawyers and technical
people on all sides, from all parties.

I'll introduce first James Grayson, who is the Chief
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Deputy for the New Mexico Department of Justice. We also have
Nat Chakeres, who is general counsel for the Office of the
State Engineer. We have Chris Shaw, who is from Interstate
Stream Commission. Part of the litigation team, we have from
my office Kaleb Brooks. From the law firm of Trout Raley, we
have Lisa Thompson. And then we have, from the law firm of
Draper & Draper, John Draper.

THE COURT: Thank you all.

MR. WECHSLER: And then from -- on behalf of the
State, we have the State Engineer, Ms. Elizabeth Anderson. She
is also the Compact Commissioner. And then we have Hannah
Riseley-White, who is the Director of the Interstate Stream
Commission.

THE COURT: Thank you.

MR. WECHSLER: With my opening remarks, I'll briefly
focus on the findings that are necessary to satisfy the
standard for the actions we're asking the Court to undertake.
In my closing, I'll then return and attempt to address New
Mexico's claims and the benefits that we believe this
settlement package provides to New Mexico and the ways in which
it addresses New Mexico's claims.

New Mexico is supporting two motions before you today.
The first is the motion to recommend approval of the Consent
Decree. The second is the motion for you to recommend entry of

the Decree of Dismissal. The settlement package is
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memorialized across the five agreements. Taken together, these
agreements give New Mexico a clear measure of Compact
compliance, ensure that the States receive their equitable
apportionment of Rio Grande water below Elephant Butte, provide
tools for New Mexico to comply with its obligations, allow
discretion for New Mexico to conduct water administration as it
deems appropriate to satisfy its obligations, and harmonizes
Project operations within the index obligation and the Consent
Decree. The five agreements complement -- and the settlement
package complement each other to form a comprehensive and fair
resolution of all claims in the original action.

As the State Engineer of New Mexico explains in her
declaration, each of the agreements is important to New Mexico,
and New Mexico would not have entered into any one of the
agreements without all the entire settlement package.

The two motions have different standards. The
Compacting States' proposed decree is more than a garden
variety settlement agreement. Thus, the Compacting States have
an evidentiary burden on their motion to enter the Consent
Decree. That doesn't require full adjudication of the merits,
but it is, in effect, a judicial act.

The Compacting States, therefore, need to prove three
elements for approval of the Consent Decree. First, that the
Consent Decree resolves the Compact dispute between the States.

Second, we have to prove that the Consent Decree is consistent
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with the Compact. We have to prove that it is well established
that the Court may not, in the words of the Texas v. New Mexico
decision, order relief consistent with the Compact's express
terms. Third, the States must prove that the settlement is a
fair and reasonable resolution of this interstate water dispute
that aligns with the Compacting States' intended apportionment.

By contrast, there is no evidentiary burden that New
Mexico and the United States must show for the Court to enter
the Decree of Dismissal. Supreme Court rules provide that the
parties may stipulate to dismissal. The United States and New
Mexico have resolved their claims through the four separate
agreements, and we're now seeking that dismissal.

However, although the Court need not provide or take
other action with regard to those settlement agreements, New
Mexico will nonetheless present evidence about all of the
agreements as a necessary context to explain the comprehensive
settlement package and demonstrate that it is a fair and
reasonable resolution of this dispute.

We've presented the declarations of five New Mexico
witnesses in support of the Consent Decree. You will hear from
each with a very brief summary, followed by an opportunity for
Your Honor to ask them any questions that you have about their
testimony or any elements of the agreements.

We believe that that evidence, along with those

declarations submitted by Texas and Colorado, satisfy the
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burden on the motion to approve the Consent Decree and
demonstrate to the Court that this settlement forms a
foundation for a fair and reasonable resolution of these fairly
long-standing disputes in the Lower Rio Grande.

Turning very briefly to each element that the Compacting
States must show, the first is that it resolves the dispute.
The settlement does exactly that by fully resolving the dispute
between Texas and New Mexico over the interstate apportionment.

As Mr. Somach explained, the gist of Texas's complaint
was that New Mexico was depleting water through excessive
groundwater pumping and thereby depriving Texas of Compact --
of its Compact apportionment. As Special Master Melloy
observed, New Mexico's counterclaims against Texas raises
essentially the same issues; that Texas has allowed
unauthorized uses that reduced New Mexico's Compact
apportionment by reducing the overall amount of water that's
available to be divided by the Project.

New Mexico also claimed that the 2008 Operating
Agreement unjustly enriched Texas by improperly charging New
Mexico with depletions that caused -- that were caused by Texas
water users in a way that deprived New Mexico of over 1 million
acre—-feet of water.

In other words, both States raised essentially the same
claim about the interstate apportionment. The Consent Decree

resolves that dispute over interstate apportionment by agreeing
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upon a baseline and adopting the Index to specify the amount of
water that must reach Texas. By extension, that also defines
the amount of water that New Mexico is allowed to use.

The second element that the States must show is that the
Consent Decree is consistent with the Compact. The Court set
forth the standard in a series of cases, including New
Hampshire v. Maine, the settlement need not be permissible --
the settlement need only be permissible final resolution of
controversies. It need not be the same resolution that you or
the Court would make if it reached the full merits. Rather,
the Court may accept a settlement if it's not wholly contrary
to the relevant evidence.

Special Master Melloy found in a summary judgment order
that the baseline and amount of water that must arrive at Texas
were ambiguous issues under the Compact. The Consent Decree
addresses those ambiguities. It's consistent with the Compact
for several reasons.

First, the inflow and outflow methodology is the same
methodology that appears in Articles III and IV of the Compact.

Second, the Compact expressly permits the States to
adopt gaging stations for Compact administration. That is what
the States have done here by adopting the El1 Paso Gage as the
measuring point for the Texas apportionment.

Third, the modeling results show that the Consent Decree

will achieve a 57:43 division of water below Elephant Butte.
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That division accords with the 1938 Downstream Contracts, which
provide that in times of shortage, water must be divided
according to both percentage and irrigable acreage in each
state, that is, 57:43. It also accords with the division of
water articulated both by the Court in its 2018 decision as
well as the summary judgment order from Special Master Melloy.

Fourth, the Index uses a D2 baseline condition that is
consistent with the law on course of performance.

Finally, the Consent Decree is fair and reasonable. The
States have negotiated a deal that carefully balances the
different priorities of their constituents. This agreement has
broad support among the parties and amici alike. It strikes a
balance that addresses the concerns of each of the participants
in a way that is workable for all of the others.

Unlike the last Consent Decree, the States have reached
an agreement to which the United States does not object.
Rather, the United States has agreed to dismiss its claims with
prejudice pursuant to its settlement agreements with New
Mexico. That removes the principal impediment to entry of the
last Consent Decree.

For New Mexico's part, State Engineer Anderson's
declaration explains how this settlement package results in a
fair and reasonable resolution of these disputes.

Foundationally, the Consent Decree provides a clear and

administrable measure of conduct plans around which New Mexico
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can organize its water administration efforts. The Index
incorporates a D2 baseline as to the other settlement
documents. That baseline allows farmers in municipalities
throughout the region in Texas and New Mexico to continue to
rely on groundwater, as they have for decades. At the same
time, the Index ensures that Texas receives its apportionment,
and the Groundwater Settlement Agreement protects against
Project interference and ensures that New Mexico returns to the
same D2 baseline that underlines both the Index and the
Operations Settlement Agreement. Farmers, in turn, are
protected by providing the ability to conjunctively use surface
and groundwater up to the 3.024 acre-feet with a priority date
of 1903, as I discussed earlier.

Finally, the Third-Party Implementing Contract uses a
structure for allocation transfers, including transparent
prices. And that revision provides New Mexico with an
important tool for Compact compliance. And we will show that
New Mexico has the tools necessary to comply with its
obligations under the settlement package, even as hydrologic
conditions vary.

As I said, I intend to focus more on the connections and
benefits of each of the agreements in my closing statement.

For now, I'll add only that the Groundwater Settlement
Agreement addresses the United States' Project interference

claims in a way that New Mexico very much supports. And the
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Operations Settlement Agreement addresses the counterclaims
pleaded by New Mexico and the concerns of New Mexico that New
Mexico had with Project operations.

The same evidence that New Mexico offers in support of
the Consent Decree also shows that the special master should
recommend entry of the Decree of Dismissal. There is no burden
of proof on the Decree of Dismissal, but New Mexico witnesses
will describe how the complete settlement fits together as a
cohesive whole and is fair and reasonable.

And finally, I want to express my gratitude again to
Judge Boylan, the parties, and the amici for their resolve and
willingness to find workable solutions.

I'll return to this briefly in our closing statement,
but the issues and disputes in the Lower Rio Grande are
complicated. A lasting and meaningful solution requires a
careful, nuanced approach that is difficult to reach in
litigation. New Mexico believes that the settlement package
presented to you is a just and meaningful and lasting solution
for the long-standing issues in the Lower Rio Grande.

Thank you.

THE COURT: Thank you very much, Mr. Wechsler.

Without impinging on anyone's time here, let me just say
that in viewing this precisely as it has been described in the
settlement package I certainly found helpful to my

understanding. And that is an understanding both, as has been
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noted, my arriving late in the game in this long-standing
litigation, but also as someone who is very much a layman in
not only hydrology but other areas of experience and expertise
here.

I found particularly helpful the Groundwater Settlement
Agreement and the Operations Settlement Agreement as a means of
visualizing. As you can probably understand, given the long
lineage of this litigation and for someone who's had no
experience substantively in the area, how much there has been
to try to learn, and there still is an awful lot there to still
learn. But doing the site visit and reading those
supplemental, I'll say, or those ancillary agreements that are
part of a full package really has helped me to better
understand how this will work. Because every one of us as
lawyers or even as non-lawyers have to know that an agreement
isn't going to do you any good unless in the end it works. And
so from my standpoint and looking ahead to the testimony of the
witnesses, I just thought I would make that point.

So with that in mind, the opening statements have all
been presented. According to my bill of fare here, we're
moving to the presentation of witnesses now in support of the
entry of the decree. Am I correct?

MR. SOMACH: If I could call up Dr. Scott Miltenberger
as our first witness.

THE COURT: Yes.
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And let me ask all of counsel, and I should have done
this at the outset, it's my intention to put each witness,
because that's what they are, under oath. But I've understood
the terms of the procedure and of their testimony to be that
this is not traditional direct, cross-examination. It's
essentially direct examination to be supplemented if and as
needed downstream because of questions I've asked or any
clarification counsel might think is necessary.

Is that your --

MR. SOMACH: That's exactly correct, sir.

THE COURT: Counsel, does that meet with all of your
approval?

MR. WECHSLER: Yes, Your Honor.

MR. SNODGRASS: Yes.

THE COURT: Thank you very much.

All right. Proceed, then, Mr. Somach.

If you would you come forward here and we will have
administration of an oath, if you'd like to do that.

We're not used to witnesses in here. Did you practice
in advance?

THE COURT CRIER: I practiced this morning.
THE COURT: Better than I. Please proceed.
(SCOTT MILTENBERGER, sworn.)

THE COURT CRIER: Please be seated.

THE COURT: Thank you very much. And I promise never
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to subject you to this again.

Proceed, Mr. Somach.

DIRECT EXAMINATION

BY MR. SOMACH:
Q. Dr. Miltenberger, can you spell your name for the record?
A. Yes. Scott, S-C-0-T-T, Miltenberger,
M-I-L-T-E-N-B-E-R-G-E-R.
Q. Dr. Miltenberger, what's your current position?
A. I am the principal historian at JRP Historical Consulting
in Davis, California.
Q. Can you describe exactly what you do as a historian?
A. Yes. I provide historical research, document collection,
analysis on a variety of issues but generally focusing on land
and water use in the American West.
Q. Did you prepare a declaration in support of the Compacting
States' joint motion to adopt the Consent Decree?
A. I did.
Q. And you have the exhibit binder or your declaration in
front of you?
A. 1 do.
Q. And do you recognize Joint Exhibit A as a true and correct
copy of your declaration?
A. Yes.

Q. Do you have any corrections at all to the declaration?

A. No.
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Q. Is the testimony in your declaration true and correct to
the best of your knowledge and recollection?
A. Yes.
Q. Do you adopt the testimony in your declaration as your
testimony here?
A. 1 do.
Q. Let me ask you this. You testified previously in this
case; 1is that correct?
A. Yes.
Q. And in your declaration, which has been marked as Exhibit
A, you outline or provide guidance as to the exhibits you used
and their location within the record?
A. Yes.
Q. And you also included where your written testimony could
be found in the record; is that correct?
A. Yes.
Q. Could you provide a high-level summary of your
declaration?
A. Yes. The purpose of my declaration was to provide --
well, to explain how and why the Compact came to be, addressing
related questions as to how and why the Compact was structured
as it was, how Texas, New Mexico, Colorado intended the Compact
to work.

It also points out the challenge that groundwater

development came to pose to Compact administration in the
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mid-to-late 20th century. It's intended to furnish a context
not only for this litigation, but also for the proposed Compact
Decree.

It was developed through a typical and accepted
historical research and analytical methodology that entailed,
first, a review of secondary sources to assist in identifying
primary sources, examining and reviewing archival and library
finding aids for papers, historical actors, agencies, others
that might have pertinent records.

Altogether, I, my staff, and my now-retired business
partner visited 26 archives, libraries, and repositories
throughout the United States. We sought and obtained records
from a variety of perspectives, including Texas, New Mexico,
Colorado, the United States, EBID, and EPl1. Other documents
produced by the State of Texas, New Mexico, Colorado, and the
U.S., as well as other expert reports were considered -- were
examined and considered.

The analytical methodology entailed reviewing the
secondary sources to provide background, again, understanding
the state of scholarship, but the most pertinent evidence was
to be found in primary sources. Now, that best evidence
focused on understanding the documentary context. How and why
was this record or document produced? Who was the intended
audience? What was the purpose? When was it created?

Texas Rio Grande Commissioner Frank B. Clayton said of
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the 1938 Compact that it means more to an engineer than it does
to a lawyer. And in making that comment, he directed attention
to where our research and analysis really came to focus, which
was on the engineers who prepared the technical basis for the
Compact: Raymond Hill for the State of Texas; John Blitz, the
State of New Mexico; Russ Tipton for the State of Colorado; and
E.B. Debler for the United States. Their accounts, their
meetings, their reports shed light on the structure of the
Compact, its purpose, and intent.

My findings are detailed in my declaration, so I'll just
highlight them briefly here. First, there is a central
historical theme that runs through the history of the Upper Rio
Grande Basin, and that is a tension between upstream depletions
and downstream developments. Policy and engineer solutions
throughout the late into -- the late 19th into the 20th century
focused on addressing those competing demands: The 1896
Embargo, the 1906 Mexico Convention, the Rio Grande Project,
the Joint Investigation, and the Rio Grande Compact itself.

For the Compact, the engineers developed delivery
schedules keyed to specific time scales that reflected "present
conditions,"™ that's in quotes, "present conditions," of
streamflow and respected "present uses," also in quotes, of
water predicated on those conditions. Challenges to that
balancing act over time emerged, particularly in the 1950s with

groundwater development.
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But looking at the history of the Upper Rio Grande Basin
and the history of the Compact, the Compact Decree is
consistent with that history. Once again, engineers have come
together to formulate a solution. They are relying on an
indexing method. And the Compact Decree does reflect the
intent over all the Compact, which was to ensure the States of
the use of waters apportioned to them.

Thank you.

MR. SOMACH: Your Honor, subject to any questions you
may have of Dr. Miltenberger, I'd offer Exhibit A into
evidence.

THE COURT: Do we have a separate copy of this
document that has been marked, Mr. Somach? I know it's in my
binder, and we're free to use it, this Joint Exhibit A in my
binder -- just to make it part of the record of this settlement
hearing.

MR. SOMACH: Do we have the originals with the tabs on
them?

THE COURT: And you could submit it later. I mean,
it's probably not even necessary, but I'm resorting to my old
habits as a trial judge of many years ago.

MR. SOMACH: Do you want us to give that to the -- who
do you want us to give it to?

THE COURT: Well, now that it has been qualified as --

or has been testified to and satisfied that it's true and
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correct, you can simply provide it, if you would, to the
representative of the clerk's office right now, and she can
convey it to me and my staff.

MR. SOMACH: Why don't you take that out of the
binder, too. That way we'll keep them separate.

THE COURT: Unless what you intended to do is have the
entire book made part of the record. I don't know what your
intention was.

MR. SOMACH: Ultimately we did, but we thought it
better to take them incrementally one at a time. So exactly
what you propose.

THE COURT: Okay. We'll do them one at a time and use
the alphabet.

And Joint Exhibit A is admitted as such.

(Joint Exhibit A admitted into evidence.)

THE COURT: And I had previously read
Dr. Miltenberger's statement in its entirety, and I had no
questions at the time, and I have no question at this time.

MR. SOMACH: Okay.

THE COURT: Thank you very much, Doctor.

THE WITNESS: Thank you, Your Honor.

(Witness excused.)

MR. SOMACH: This is where I'm going to take the two
witnesses kind of reversed, and so the next witness would be

Dr. Hutchison.
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THE COURT: Now that you've had practice.
Witness number 2.

THE COURT CRIER: Okay.

THE COURT: Raise your right hand, please.

(WILLIAM HUTCHISON, sworn.)

DIRECT EXAMINATION

BY MR. SOMACH:
Q. Dr. Hutchison, can you spell your name for the record?
A. My name is William Hutchison, H-U-T-C-H-I-S-O-N.
Q. And, Dr. Hutchison, what is your current position?
A. I'm an independent groundwater consultant.
Q. And can you describe what you do as a groundwater
consultant?
A. Well, in my career I've done everything from explore
groundwater locations for well drilling, designed wells, test
wells. And then on a larger scale, understand how groundwater
—-— understand how groundwater moves locally and regionally, how
it interacts with surface water, and that it oftentimes leads
to developing groundwater models to simulate those movements
and understand the impacts of increased groundwater
development.
Q. And did you prepare a declaration in support of the
Compacting States' joint motion to adopt the Consent Decree?
A. I did.

Q. Do you have that -- do you recognize what has been marked
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as Joint Exhibit C?
A. Yes.
Q. And is that a true and correct copy of your declaration?
A. Yes.
Q. Do you have any corrections to your declaration?
A. VNo.
Q. Is the testimony in your declaration true and correct to
the best of your knowledge and recollection?
A. Yes.
Q. Do you adopt the testimony in your declaration as your
testimony here?
A. Yes.
Q. Could you briefly provide an overview of your testimony?
A. Yeah. My declaration focused on the development of the
Effective E1 Paso Index, or Index, and it basically starts with
water that's released from Caballo Dam. Caballo Dam then flows
through the Rincon Basin in New Mexico, flows through the New
Mexico portion of the Mesilla Basin, crosses the state line,
and then through a small portion of the Mesilla Basin that's
within Texas, before it hits the Narrows.

And the key element of the Index is the Rio Grande and
El Paso Gage. It's an ideal location for purposes of the
Compact Decree, because the shallow bedrock in the narrows
forces all of the water that flows from the Mesilla Basin into

the downstream El1 Paso Valley to pass through those narrows
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that pass through that gage.

The foundation of that Index then starts with the data
and calculations that define the amount of water that Texas
should receive under the terms of the Compact, or the Compact
Decree.

Simply put, at the end of each year, the amount of water
Texas should have received is basically defined by how much
water is released from the Caballo Dam. So it's a
backwards-looking calculation, and that's separate from Rio
Grande Project operations.

Now, the Index has three elements: the obligation, the
delivery, and the departures. The obligation is how much water
Texas should receive, the delivery is how much Texas actually
receives, and the departure is the difference.

So if there's a positive departure, it's essentially an
over—-delivery to Texas. If it's a negative departure, it's an
under-delivery. And the annual departures then are edited and
credited to the accrued departure account.

And it's important to note that the Index is basically a
data index. About 91 percent of the numerical value of the
Index comes from measured data. There is about 90 percent of
it based on estimates and calculations, but essentially it's a
data index.

Now, we'd like to have the obligation, the delivery

match up every year, but we know that hydrologic conditions and
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limitation of the data led to the creation of these departure
accounts and the negative departure limits that you've heard
about a little already.

So simply put, compliance is when New Mexico stays
within the accrued negative departure limits. Noncompliance
means that New Mexico's outside the limits and it triggers
corrective action, water administrative action by New Mexico.

Now, these limits were based on an analysis of historic
data. The data we looked at was 1951 to 2021, but we
particularly focused on the D2 Period, 1951 to 1978. The D2
Period is significant because that's the basis for the
Operating Agreement of 2008, but it was how the Bureau's been
managing the Project since about 1980. It establishes a
baseline condition for stream depletions, and probably a
support, on average, during the D2 Period Rio Grande Project
surface water deliveries were split up 57:43 New Mexico and
Texas.

So the declaration that I provided has all details
documented on how we go about getting the data sources and do
the calculations. All the data are included in the appendix.
There's an actual spreadsheet part of it and a lot of
information.

But basically as we developed this, Texas, as part of
its due diligence, completed numerous model simulations with a

model I developed for litigation that demonstrate the
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feasibility of New Mexico meeting the Index under a wide range
of alternative scenarios of the New Mexico groundwater pumping
surface water diversions.

So in summary, for a given release of water at Caballo
Dam, the Index defines how much water should reach El Paso at
the Rio Grande and El Paso Gage. If New Mexico groundwater
management actions are successful in reducing the depletion
rates, the Rio Grande and El Paso flow each year will be
consistent with the flow during the D2 Period, and New Mexico
will be complying with the Compact Degree.

If depletions in New Mexico remain too high, the Rio
Grande and El Paso Gage will be too low, and the Compact Decree
specifies actions to repay water to Texas that signals New
Mexico to take further corrective action.

Thank you.

MR. SOMACH: Again, Your Honor, subject to any
questions you may have, I'd like to offer Exhibit C into the
record.

THE COURT: C or B?

MR. SOMACH: It's C.

THE WITNESS: Technically it's C, because I was
supposed to go third.

THE COURT: That's right. Good enough.

MR. SOMACH: See, I gave you a program, but it's just

not helping.
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THE COURT: That's all right. I should know the
difference of the orders.

Joint Exhibit C will be admitted.

(Joint Exhibit C admitted into evidence.)

THE COURT: This is as basic a question as can be, but
I know that you obtained your bachelor's at Davis in soil and
water science, and then in hydrology you obtained a master's at
the University of Arizona. How do you define hydrology for
those of us inexperts in the area?

THE WITNESS: It's the study of the occurrence and
circulation of water. So that could be on a global scale,
including atmospherics. I focus on groundwater, which is the
occurrence and movement of water beneath the surface. And that
can include everything from the unsaturated zone of soil down
to saturated -- the saturated zone where you would actually
drill wells.

THE COURT: Thank you.

THE WITNESS: So it's wide-ranging. It can mean a lot
of different things to a lot of different people depending on
what area you are talking about.

THE COURT: Thank you. And I know you got your Ph.D.
at Texas in environmental science and engineering, Texas at E1
Paso. Are you a Longhorns fan?

THE WITNESS: UTEP are the Miners.

THE COURT: Excuse me?
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THE WITNESS: We have our own football team, the
Miners. We're not too good.

THE COURT: I forgot about that. You know, I was so
fixed on the Ohio State game at the beginning of the season.
Well, we can forget that.

THE WITNESS: We like to play New Mexico State.

THE COURT: Well, Texas might have been playing better
at the opening of the season, too.

All right. Thank you very much.

THE WITNESS: Thank you.

(Witness excused.)

MR. SOMACH: I did drag the former Texas Rio Grande
Commissioner into the University of Texas bookstore. I was
going to buy some memorabilia there. And he is a Texas A&M
graduate. And I had not realized about rivalries within Texas.
And after 10 minutes he came up to me and said, "I'll meet you
at the car. This burnt orange is making me sick."

THE COURT: Well, I just suffered through Penn
State-Oregon over the weekend. And the next biggie up is with
Ohio State, and that's why I was interested in asking him about
Texas. I think I digress.

In any event, proceed.

And we have moved both Joint Exhibit A, Joint Exhibit

C part of our --

MR. WECHSLER: Thank you.
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We would ask that Dr. Margaret Barroll come to the

stand.
(MARGARET BARROLL, sworn.)
DIRECT EXAMINATION

BY MR. WECHSLER:
Q. Good morning, Dr. Barroll.
A. Good morning.
Q. I'll also ask you the same set of questions, beginning
with can you please state your name and spell it for the
record?
A. I'm Margaret Barroll, last name B-A-R-R-O-L-L.
Q. What is your current position?
A. I'm a consulting hydrologist in water resources.
Q. How have you been involved in this litigation?
A. I started out when I was a hydrologist at the State
Engineer's Office working on Lower Rio Grande matters. And
then after my retirement, I came back under contract as a
consulting hydrologist working in groundwater models, analyzing
project data, and work -- participating in the committees that
developed the settlement package.
Q. You have before you what was marked as Exhibit B. Do you
recognize that Exhibit B as a true and correct copy of the
declaration that you provided as part of the States' joint
motion?

A. Yes, I do.
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Q. Do you have any corrections?

A. No, I don't.

Q. Is the testimony in that Exhibit B true and correct to the

best of your knowledge?

A. Yes, it is.

Q. Do you adopt the testimony in your declaration today?

A. Yes, I do.

Q. Could you please provide a high-level summary of your

declaration?

A. Yes. My declaration summarizes key technical aspects of

the Compact Decree and also of the associated Groundwater

Settlement Agreement and Operations Settlement Agreement. I

also discuss how these agreements work together, how the

Operations and Groundwater Agreements support the Compact

Decree and also address other hydrologic water resource issues.
The Compact Decree is centered around the Effective El

Paso Index. I agreed with Dr. Hutchison's testimony and

declaration concerning that Index. The Index quantifies New

Mexico's obligation to deliver water to Texas on an annual

basis based on conditions during the D2 Period from 1951 to

1978. And during that period, water was essentially

distributed about 57 to New Mexico, 43 to Texas by the Bureau

of Reclamation. 1It's also the period on which the Project has

based its operations since about 1980. And it's also the first

period in which the Project's experienced significant shortages
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in supply. And so the conditions of the D2 Period reflect the
amount of groundwater pumping necessary to sustain a project
during times of drought.

As Dr. Hutchison testified, we don't expect the delivery
to equal the obligation every year, so there's an accounting
system to keep track of departures in those two gquantities and
tracking through time how these departures accrue. If there's
a negative departure, it means New Mexico has under-delivered
water to Texas. If the negative departure exceeds 80,000
acre-feet, that's a trigger level. That means that New Mexico
is required to take water management actions to try and address
the problem. If New Mexico's efforts fail, then the negative
departure gets bigger. We can reach the limit which is -- if
we've exceeded that limit, we're in violation of the Compact
Decree.

The decree states that New Mexico will manage its water
so as to comply with the decree. And New Mexico intends to do
so as described in the Groundwater Agreement, which I'll get to
in a bit, by reducing depletions and administering water use as
necessary.

But in practice, a hydrologic effects of these kind of
water management actions may be slow, showing up over several
years. The Compact Decree also provides New Mexico with a
faster, more direct way to adjust the index departure, and

that's through allocation transfers from the New Mexico
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irrigation district to the Texas irrigation district. In my
opinion, these allocation transfers are necessary for New
Mexico's index compliance, especially during times of drought.

Those allocation transfers, as well as transfers going
the other way, are authorized in the Operations Settlement
Agreement and associated Third-Party Implementing Contract.

The Operations Settlement Agreement deals with the Rio
Grande Project which distributes the surface water below
Elephant Butte. Firstly, the Operations Settlement Agreement
provides the mechanism for those allocation transfers, which
allow New Mexico to directly deal with the negative departures
when necessary. It also provides the mechanism for transfers
from the Texas district to the New Mexico district, which would
address over-deliveries to Texas.

Secondly, the agreement changes project accounting in
ways that address issues that New Mexico has raised. That
certain features and project accounting that New Mexico found
objectionable have now been eliminated or reduced or mitigated.

Thirdly, the Operation Settlement Agreement changes
Project operations in a way to harmonize better with the
Compact Decree. Basically, the amounts of water allocated to
the Texas district are now going to be roughly consistent with
the State of Texas's entitlement under the Index.

The Groundwater Settlement Agreement addresses New

Mexico's management of its own water resources, including the
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actions needed to comply with the Compact Decree. Firstly, New
Mexico will decrease depletions below Elephant Butte Dam by
18,000 acre-feet of groundwater over 10 years. This amount is
calculated to bring New Mexico's depletions down to the average
level during the D2 Period, which will better allow New Mexico
to comply with its index obligation, which is also based on the
D2 Period.

Depletion reduction and practice mean purchasing water
rights from farmers and drying up about 9,000 acres of
irrigated lands. Most farms in the Lower Rio Grande are
irrigated with a combination of groundwater and surface water
rights. Any surface water rights the State acquires will then
be available for use in allocation transfers.

Also, as part of the Groundwater Agreement, New Mexico's
agreed to two enforceable hydrologic conditions intended to
address Project interference by New Mexico groundwater pumping.
The first condition involves the Upper Valley Diversion Ratio,
which is a measure of the delivery efficiency, or performance
of the Rio Grande Project. 1If over a three-year period that
ratio is below 3.79, which is about as low as it got during the
D2 Period, then a consultation begins between New Mexico and
the U.S. —-- or rather, New Mexico and Reclamation.

The second condition relates to aquifer storage loss,
which is reflected or evidenced by drops in groundwater levels.

Now, we understand that when the water supply is extremely low,
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when Caballo release is average less than 400,000 acre-feet,
farmers are bound to pump a lot of groundwater and groundwater
levels are going to drop. That's not what the agreement
specifically deals with. 1Instead, the agreement is dealing
with conditions that aren't that bad, when Caballo release is
average over —-- more than 400,000 acre-feet a year. And in
that case, New Mexico is supposed to try and keep the aquifer
either stable or, ideally, rising, gaining water.

If that doesn't happen, again, a consultation process
begins. That consultation process would involve analyzing and
studying the data associated with the conditions that triggered
it, looking at long-term trends and, if necessary, coming up
with a remedial action that New Mexico could take to address
the problem.

That kind of -- those kind of recommendations are always
going to take into account project viability in New Mexico,
because we don't want to address Project interference by
destabilizing the Project itself.

Lastly, the Groundwater Agreement requires New Mexico to
adopt a comprehensive plan for managing groundwater in the
region. That plan will address the depletion reduction
program, future water rights permitting, and any administrative
actions, like priority administration or other ways to reduce
water use, that may be necessary to comply with the Index or

comply with the other conditions we've agreed to.
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Technical experts from New Mexico and from all the other
parties extensively evaluated and tested all technical
provisions of the decree and the other agreements. On one
hand, we evaluated and analyzed historical data to see how each
provision would have played out in the past. For example, we
went back and calculated what the index obligation of the
deliveries would have been in the past 70 years. We have also
used computer models to try to look forward. These computer
models are of the Lower Rio Grande hydrologic system, and we
used them to simulate how the settlement package would work
going forward under a variety of different hydrologic -- or
climatic conditions, water supply conditions.

In general, under relatively dry conditions when the
water supply is low, we need more allocation transfers and
there is more need for additional management actions or
additional cuts in water use to comply with the Index and other
requirements.

In summary, I find that the Effective El Paso Index is
supportable and technically sound. The Operations Settlement
Agreement addresses New Mexico's concerns about Project
operations and provides a framework for allocation transfers
New Mexico needs. Also, the Groundwater Settlement Agreement
will have New Mexico manage groundwater to comply with its
settlement -- with its Compact Decree obligations, protect its

aquifer, and address U.S. concerns about Project interference.
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The technical analysis indicates New Mexico should be
able to comply with the Index and the enforceable provisions of
the Groundwater Agreement under climatic conditions similar to
the past 25 years or even somewhat drier. In my opinion, the
most difficult period will be the first 10 years before we
fully implement the depletion reduction.

MR. WECHSLER: Thank you, Dr. Barroll.

At this time, Your Honor, I would offer Exhibit B into
the record and tender Dr. Barroll for your questions.

THE COURT: Thank you very much. Joint Exhibit B is
admitted into the record.

(Joint Exhibit B admitted into evidence.)

THE COURT: Dr. Barroll, this has nothing to do with
the substance of your testimony, but I take it from your CV
that at least your educational years would have brought you
some familiarity with the Philadelphia area?

THE WITNESS: That's right. I've been out on the
Media local to Swarthmore.

THE COURT: I noticed that. Well, welcome back to the
area.

THE WITNESS: Thank you.

THE COURT: Thank you very much.

(Witness excused.)

MR. WECHSLER: Thank you, Your Honor. I noticed it's

noon now. Would you like us to call our next witness?
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THE COURT: You know, why don't we -- let's do this.
Let's go one additional witness, and then we'll take an hour
and a quarter for lunch. The good news is Philadelphia has a
fair number of good restaurants. The bad news is none of them
are located close to the courthouse. My staff should have
provided some information about a few places close by where you
can get a sandwich. But that will provide us a good point for
lunch.

MR. WECHSLER: Thank your staff for providing that
information.

THE COURT: Thank you. I would be lost without them.

MR. WECHSLER: We call Mr. Sullivan.

(GREGORY SULLIVAN, sworn.)

DIRECT EXAMINATION

BY MR. WECHSLER:
Q. Good afternoon, Mr. Sullivan.
A. Good afternoon.
Q. Will you please state your name and spell it for the
record.
A. My name is Gregory K. Sullivan. Last name is spelled
S-U-L-L-I-V-A-N.
Q. What is your current position?
A. I'm a senior water resources engineer and president of
Strong Water Engineers that is headquartered in Denver.

Q. What has your role been in this litigation?
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A. My role in Lower Rio Grande matters began in 1999 on
behalf of the State of New Mexico. Since that time, a number
of the things that I have done have included development of a
database of most of the surface water data in the area. I have
analyzed the reservoir and irrigation systems of the Rio Grande
Project. Along with several of the other New Mexico experts,
we developed the Integrated Lower Rio Grande Model, a linked
groundwater and surface water model, that simulates the
irrigation systems and water uses between Elephant Butte
Reservoir and Fort Quitman, Texas. And that model was used to
assess the claims and counterclaims in this case. I also filed
two expert reports in the case, and I was involved in
settlement discussions and review of settlement documents.

Q. Before you is a notebook containing the exhibits in this
case, and I believe your declaration is labeled Exhibit D, and
I understand you prepared that declaration, Exhibit D, in
connection with the States' joint motion to enter the Consent
Decree.

A. Yes, that's correct.

Q. Do you have any corrections to your declaration?

A. I do not.

Q. Is the statements you provide in your declaration, are
they true and correct?

A. Yes, they are.

Q. Do you adopt those statements as your testimony today?
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A. Yes.
Q. Can you please provide a summary of your declaration?
A. Sure.

My declaration summarizes the modeling analysis that we
performed of the technical terms of the settlement, including
the Index methodology that will be used to deliver the
apportionments of Rio Grande Compact water downstream of
Elephant Butte Reservoir to New Mexico and Texas.

The purpose of my modeling analysis was to assess New
Mexico's ability to comply with the proposed settlement while
conforming with the 57:43 division of Rio Grande supply below
Elephant Butte Reservoir. So a common use of the models,
computer models, is to simulate the effects of changes on a
physical system. So in this case, the effects of the proposed
settlement on Rio Grande flows, groundwater storage, and Rio
Grande Project operations. So we modeled the settlement terms
using the New Mexico model that was used in the litigation.
The model simulates the reservoir, canal systems, and
groundwater pumping between Elephant Butte Reservoir and Fort
Quitman, Texas. Figure 1 that's attached to my declaration is
a —-- shows a map of the modeled area.

So we use the model, the New Mexico model to simulate
the operation of the Index methodology in the Compact Decree.
We also -- it also simulates the modified Project operations

and allocation transfers that are described in the Operations
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Settlement Agreement, and we also simulated depletion reduction
provisions of the Groundwater Settlement Agreement.

So the hydrologic inputs to the model for weather data
and Rio Grande inflows into Elephant Butte Reservoir were based
on historical data during the period from 1940 to 2019. That
period includes a wide mix of dry, average, and wet years.

So the results of the model -- modeling that I performed
was —-- showed that New Mexico can comply with the Compact
Decree by implementing the depletion reductions, by employing
allocation transfers, and managing groundwater, if necessary,
in order to remain within the accrued negative departure limits
that you heard testimony earlier about, and to also comply with
the Groundwater Settlement Agreement.

The model results also show that compliance with the
Index is generally consistent with the 57:43 division of Rio
Grande Project supply that occurred during the D2 Period. That
is that we simulate 43 percent of the Project supply on average
is available to meet Texas demands, and the remaining
57 percent of Project supply is simulated to meet New Mexico
demands through a combination of surface water and groundwater
pumping.

So I will finish up my testimony here by describing a
few of the figures that are in my declaration.

So the first figure that I will describe is Figure 2 on

page 7. So Figure 2 shows the simulated annual index
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deliveries as an orange line, and it shows that those generally
track the index obligation, which is the black line, as they go
up and down through time under different hydrologic conditions.

There are some differences between those two lines, and
those differences are the positive and negative departures that
are simulated in the model.

Next, Figure 3 on page 8. So in Figure 3, the red line
depicts the simulated accrued index departures through time.
And you can see that the line goes up and down under -- for the
different conditions. During the early part of the period that
is generally drier, the line is in the negative area, and
conversely when it gets wetter, the line goes positive under
the wetter conditions. But importantly, the red line remains
well above the minus 120,000 acre-foot departure limit set
forth in the Compact Decree.

The green bars show the simulated allocation transfers
from New Mexico to Texas during the early part of the study
period.

And the blue bars show the simulated allocation transfer
from Texas to New Mexico later on in a wetter portion of the
study period.

Next, Figure 5 on page 9. So Figure 5 shows the
simulated groundwater storage in the Rincon-Mesilla Aquifer
relative to the storage that existed in 2005 when the aquifer

was last near full of water.
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So as you heard, a aquifer storage is essential to the
successful operation of the Project by supplying groundwater to
supplement the surface water supplies that are limited during
dry periods. And as simulated in the model during the dry
period in the early part of the study, between about 1940 and
1980, the groundwater storage is drawn down. When it becomes
wetter, between about 1980 and the early 2000s, you can see
that the groundwater storage rises again and fills back up.
And then more recently, it's declined again as a result of the
recent drought conditions.

Overall, while the groundwater storage is going up and
down through the simulation period, it is relatively stable.
In other words, there is not a chronic decline that's being
simulated through the study period.

Just a couple more figures. Figure 6 on page 10. So
Figure 6 shows a simulated three-year Upper Valley Diversion
Ratio, which, as you heard earlier, is a measure of the Project
delivery efficiency. That is the amount of the Caballo
Reservoir release that can be delivered to the downstreaming
users.

The Groundwater Settlement Agreement requires
consultation with the United States when the UVDR falls below
0.79. So in Figure 6, the UVDR, the computed UVDR value, the
black line, remains above 0.79, which is the dotted line.

That's the lower threshold. And as expected, these results
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show that the Project delivery efficiency is a bit lower during
the dry period when the groundwater is depleted and increases
during a later period when the groundwater storage is more
full.

Finally, the last figure that I'll talk about is Figure
7 on page 11. So this figure is a little complicated, but it
shows the simulation of the aquifer storage loss provision in
the Groundwater Settlement Agreement. So the Groundwater
Settlement Agreement provides for assessment of the groundwater
storage in the Rincon-Mesilla Alluvial Aquifer to identify and
resolve chronic declines in groundwater storage.

So the parties have generally agreed that the aquifer
storage over a three-year period should be stable or increasing
when the three-year average Caballo release is greater than
400,000 acre-feet.

If, instead, the aquifer storage is decreasing under
those reservoir conditions, then the Groundwater Settlement
Agreement requires consultation with the U.S. And we heard
Dr. Barroll talk about that earlier.

So in Figure 7 now, the three-year average Caballo
release is the black line, and that line is read on the right
axis. The three-year groundwater storage changes are the
positive and negative bars shown on the chart, and those are
read on the left axis. So the bars are colored blue when the

three-year groundwater storage declined while the three-year
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Caballo release was over 400,000 acre-feet, thus triggering
that consultation with the U.S. So there was a number of those
blue bars, you can see, in the chart.

So the model results show -- as we looked at it earlier,
the model results show there was no long-term decline in
groundwater storage through the period. However, it is
possible that there could be additional groundwater management
implemented as a result of the consultation process that I
think will be triggered from time to time.

So finally, in summary, it's my opinion that the
modeling that we performed shows that under a variety of
hydrologic conditions New Mexico can comply with the Compact
Decree and the terms of the settlement, and New Mexico and
Texas will receive water apportioned to them under the Compact.

MR. WECHSLER: Thank you, Mr. Sullivan.

Your Honor, I offer Joint Exhibit D and offer
Mr. Sullivan for any questions you may have.

THE COURT: Thank you. Joint Exhibit D will be
admitted to the record of this proceeding.

(Joint Exhibit D admitted into evidence.)

THE COURT: You have indicated, Mr. Sullivan, in your
written report that you've reviewed the declarations of both
Dr. Barroll and Dr. Hutchison, and that you agreed with their
descriptions of the EEPI methodology.

Did you hear their testimony? Were you in the
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courtroom?

THE WITNESS: Yes, Your Honor.

THE COURT: And is there anything with which you
disagree when it came to the testimony of either Dr. Barroll or
Dr. Hutchison?

THE WITNESS: No, sir.

THE COURT: Thank you. That's all I have.

MR. WECHSLER: Thank you, Your Honor.

THE COURT: You may step down, sir.

THE WITNESS: Thank you.

(Witness excused.)

THE COURT: It's 12:20. We'll take, as I indicated
previously, an hour and a quarter, which puts us just a little
bit after 1:30 to reconvene.

Does counsel -- do any counsel have anything really to
bring to my attention before we break for lunch?

MR. WECHSLER: I don't believe so, Your Honor.

THE COURT: If not, I'll see you all after the lunch
period.

(Recess at 12:20 p.m.)

(Resumed at 1:36 p.m.)

THE COURT: Good afternoon. Just a little bit of
planning, and then one quasi-personal matter of connection with
my interest in this case and my need to learn as much as I can,

having started from such a low base as I did.
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I acquired Douglas Littlefield's book a while back, and
what I thought I would do as a kind of memento of this case and
of the -- me being with all of you, by that I mean counsel for

all the parties, and as well as the amici, I would ask that one

of my clerks -- whoever wants to jump up here first and me hand
this to you —-- just circulate it as we move along. And I just
wanted to ask each of you to sign it, if you would. There are

a couple of open pages in the front, and one in the back, and
there is, unfortunately, not sufficient space for any criticism
or anything like that of that nature that you might want to
level. I'm looking solely for, you know, your signatures, and
just, again, as a kind remembrance. I might even give it to
our law library here so they can then try to explain to anybody
in the library how in the hell we ended up in Philadelphia with
a case out West.

So as a plan of attack for today, things obviously moved
much more quickly, earlier than I had anticipated with the
witnesses, and certainly we expect then to finish with the
presentation of witnesses this afternoon gquite easily.

I think that it would be useful, and I think probably
fairest for you advocates, that we reserve all the closings
until tomorrow. We have the rest of the day for prep you might
want to do. And those will be sequenced in such a way that I
think will enhance my understanding and provide for a more

organized procedural presentation.

United States District Court




o O W NN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

117

So unless there is some objection to that procedure,
that's what I would propose for the balance of the day and
tomorrow.

MR. SNODGRASS: Your Honor, may I approach?

THE COURT: Yes, sir.

MR. SNODGRASS: The concern I have is the government
shutdown. We're not there yet. It looks like we may be
heading there. 1If we get there, I have been instructed that
come tomorrow I am to show up and move to continue or stay the
proceedings. So just wanted to be upfront with where I'm at
and the limits of what I can do here.

THE COURT: I understand that. I mean, I feel badly
that you are being placed in that situation, as I am for all of
our people, and the uncertainty of what the coming weeks have
to offer for us.

That being the case, however, I think your -- I will
have no choice but to proceed and direct you as we proceed to
perform your duties, or not, in whatever way you chose to do.
But this proceeding has gone on -- I don't have to tell you or
anybody else -- for entirely too long, too expensively.
Further delay would only add to all of that. So, you know, my
response, really, is neither you, nor any of the parties, nor
any of the counsel for the parties, nor this Court made the
situation that we find ourselves in. And all I can do is to

proceed as I would under other circumstances, because that's
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what my staff is doing and that's what everybody in this
courthouse is doing. My response is, to the two houses in the
other city right now, to wit our Capitol, curse on both of
their houses, we'll proceed.

MR. SNODGRASS: Understood.

THE COURT: And, again, I'm sorry for the situation in
which you find yourself.

MR. SNODGRASS: Appreciate that.

THE COURT: All right. Where do we go next?

MR. WECHSLER: Your Honor, I would call the State
Engineer, Elizabeth Anderson, to the stand.

(ELIZABETH ANDERSON, sworn.)

DIRECT EXAMINATION

BY MR. WECHSLER:
Q. Good afternoon, Ms. Anderson.
A. Good afternoon.
Q. Will you please state your name and spell it for the
record.
A. My name is Elizabeth K. Anderson, last name Anderson,
A-N-D-E-R-S-0O-N.
Q. What is your current position?
A. I'm the State Engineer for New Mexico.
Q. You prepared a declaration in support of the Compacting
States' joint motion to adopt the Consent Decree. Do you see

that declaration before you as Exhibit E, as in Elizabeth?
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A. Yes, I do.
Q. Do you have any corrections to your declaration?
A. Yes, I do. 1In paragraph 9 of my declaration, I omitted
the Upper Colorado River Basin Compact from the list of
interstate water compacts to which New Mexico is a party.
Q. Any other corrections?
A. VNo.
Q. With that correction, are the statements contained in y
declaration true and correct to the best of your knowledge?
A. Yes.
Q. Do you adopt those statements as your testimony here
today?
A. Yes.
Q. Will you please provide a summary of your declaration.
A. My declaration addresses New Mexico's entry into a
comprehensive settlement package consisting of four
interconnected agreements.

(The court reporters asks for clarification.)

THE COURT: Perhaps slow the pace just a little bit

THE WITNESS: Okay. I'm just excited. All right.
I'll start over.

My declaration addresses New Mexico's entry into a

comprehensive settlement package consisting of four
interconnected agreements: the Compact Decree, the Operatio

Settlement Agreement, the Groundwater Settlement Agreement,

United States District Court

our

ns

and




o O W NN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

120

the Third-Party Implementing Agreement. Each of those
agreements is essential to the settlement, and New Mexico would
not have entered into any one of them without the other three.
These four agreements set out clear compliance standards for
New Mexico and provide the State with the administrative tools
necessary to satisfy its Compact obligations while preserving
the State's discretion to develop appropriate water
administration plans.

The Compact Decree clarifies the amount of water that
must reach the Texas-New Mexico border. The decree gives New
Mexico a clear and predictable measure to organize its water
administration efforts around.

The Operations Settlement Agreement adjusts Project
operations to facilitate New Mexico's compliance with the
Compact Decree and address New Mexico's long-standing concerns.
Among other major provisions, the Operations Settlement
Agreement sets a charge point for project accounting near the
state line, uses the same form of equation with the same D2
Period baseline as the Index in the Compact Decree,
incorporates accounting rules for departures under the Compact
Decree, and gives New Mexico discretion to order allocation
transfers to address under-deliveries to Texas, and ensures
that future operations remain consistent.

The agreement also resolves several outstanding disputes

concerning water administration in the Lower Rio Grande. It
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resolves outstanding litigation concerning the 2008 Operating
Agreement. The parties also agree to a priority date of 1903
for supplemental groundwater within the Project and for the
Project's water right subject to approval in New Mexico state
courts.

The Groundwater Settlement Agreement provides clear
parameters for aquifer management while preserves New Mexico's
discretion to develop its own plan for water administration.
The depletion reduction obligation will align total depletions
in New Mexico with D2 Period levels through a clear,
administrable process. New Mexico will achieve this depletion
reduction by requiring and retiring groundwater rights. New
Mexico and the United States have agreed to a calculation
methodology that results in a clear and administrable target.
New Mexico knows how many acres of land it must fallow to
achieve the required depletion reduction and can develop a
program to reach the target.

The Groundwater Settlement Agreement also contains two
enforceable hydrologic conditions. The first is the three-year
Upper Valley Diversion Ratio. And the other is a measure of
aquifer storage loss using various groundwater monitoring
wells. New Mexico intends to take actions to address these
enforceable hydrologic conditions and has the tools necessary
to administer water in accordance with the Groundwater

Settlement Agreement.
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Some of the tools that New Mexico has available to
ensure compliance are priority administration, retirement of
additional groundwater rights, temporary fallowing, and
conservation measures, and offsets and imported water. New
Mexico also agreed to draft a plan setting forth how it will
administer water on the Lower Rio Grande. I intend to involve
all relevant stakeholders and hope to cooperatively negotiate a
plan for alternative administration to facilitate compliance
with the terms of the settlement package.

Finally, the Third-Party Implementing Contract provides
the proposal framework and pricing structure for allocation
transfers, giving the State an appropriate mechanism to
compensate EBID when allocations transfers are necessary for
Compact compliance.

Ultimately, these agreements work together to provide
New Mexico with clear compliance standards and the
administrative tools necessary to meet them while preserving
the State's discretion to develop appropriate administration
plans.

It is extremely important to provide as much certainty
as possible to New Mexico water users regarding their ability
to use water in the future. These agreements provide certainty
about how much water will be available for New Mexicans to use
collectively. The State recognizes that there will be

increases over time in municipal and commercial water uses and

United States District Court




o O W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

123

is committed to working with that community to support their
increased growth and compliance with the enforceable hydrologic
conditions. I look forward to working with the water users to
develop an administration plan that allows for the continued
health and vitality of this region for both municipal,
commercial, and agricultural water users.
New Mexico is committed to the successful implementation

of this settlement.

MR. WECHSLER: With that, Your Honor, I offer Joint
Exhibit E into the record and offer Ms. Anderson for your
questions.

THE COURT: E is admitted, and I have no questions.

(Joint Exhibit E admitted into evidence.)

THE WITNESS: Thank you, Your Honor.

(Witness excused.)

MR. SOMACH: 1I'd like to call Dr. Bobby Skov, the
Texas Rio Grande Commissioner.

(ROBERT SCOTT SKOV, sworn.)

DIRECT EXAMINATION

BY MR. SOMACH:
Q. Mr. Skov, could you state your name and spell it for the
record?
A. Robert Skov, S-K-0-V.
Q. And what is your occupation?

A. I'm a farmer in Fabens, Texas.
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Q. And do you have a position with the State of Texas in
addition to being a farmer?

A. Yes, I do. I serve as the Rio Grande Compact Commissioner
for the State of Texas.

Q. You pulled my stuff out of order. Thank you.

Did you prepare a declaration in support of the
Compacting States' joint motion to adopt the Consent Decree?
A. Yes, I did.

Q. And do you recognize Joint Exhibit F as a true and correct
copy of your declaration?

A. Yes, I do.

Q. Do you have any corrections to your declaration testimony?
A. No, I do not.

Q. Is the testimony in your declaration true and correct to
the best of your knowledge and recollection?

A. Yes, it is.

Q. Do you adopt that testimony in your declaration as your
testimony here?

A. Yes, I do.

Q. I want to ask you just a few questions and -- additional
questions. How did you obtain the position of Texas Rio Grande
Commissioner?

A. It was an appointment by Governor Abbott, Governor of the
State of Texas.

Q. Can describe the duties of the Texas Rio Grande
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Commissioner?

A. I serve as the Texas representative on the Compact
Commission. And it's my duty to ensure that Texas receives its
due amount of water pursuant to the Rio Grande Compact.

Q. How long have you been in the position of Texas Rio Grande
Commissioner?

A. I was appointed on April 14th of 2021, and was confirmed
by the senate on June 9, 2021.

Q. Did you coordinate, or have you coordinated your work with
that of your predecessor?

A. Yes. The previous Compact Commissioner, Pat Gordon, who
served from 2006 until my appointment, we consulted at length
as to the status of the case and the direction where we were
going.

Q. And have you been directly involved in the instant
litigation?

A. Yes, I believe I have attended all mediations, status
conferences, and all -- 100 percent of what has taken place
since I had the role.

Q. Have you reviewed the terms of the Compact Decree?

A. Yes, I have.

Q. What are your views of that decree?

A. I believe they will satisfactorily address the issue that
Texas had and, if implemented, will effectuate that Texas will

receive its appropriate share of the water of the Rio Grande.
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Q. Have you discussed and informed other Texas officials
about the proposed settlement?

A. Yes, I have.

Q. And their reaction or their input into the
decision-making?

A. There has been support. Myself, and through the engineer
advisor we have in Texas, dealt with the Texas Water
Development Board, which was Chairwoman Brooke Paup at the
time. She's now Chairwoman of TCEQ. And her office, as well
as prior to her, Chairman John Niermann, we have had
communications with them along the way. As well as the
Governor's Office and keeping him up to speed as to what is
happening with the case.

Q. Has the Rio Grande Compact Commission discussed and taken
any action with respect to the Compact Decree?

A. Yes, they have. On August 22, 2025, a special Compact
Commission meeting was held and three commissioners unanimously
adopted the Compact Decree.

Q. And is the -- is Resolution A that's attached to your
declaration a true and correct copy of the resolution?

A. Yes, it is.

Q. Do you have anything else in summary?

A. Just a quick statement that -- that it is my opinion as
commissioner for Texas that the Compact/Consent Decree will

provide Texas with the water it is rightfully due to receive
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under the Rio Grande Compact. I also believe that the side
agreements associated with the parties and certain amici of
which the State of Texas is not a party will provide the State
of New Mexico with the tools needed to meet its Compact
obligations to the State of Texas. It is for that reason that
Texas supports the other agreements.
I respectfully encourage Your Honor to recommend for the

acceptance of the Rio Grande Compact Consent Decree.

MR. SOMACH: Your Honor, subject to any questions you
have of Mr. Skov, I would offer Exhibit F into the record.

THE COURT: F will be admitted into the record.

(Joint Exhibit F admitted into evidence.)

THE COURT: And Mr. Skov's testimony goes to his
capacity -- official capacity on the commission. So while I'd
be interested in knowing a little bit about the actual impact
of the past as well as the expectations for the future, I think
it would be outside the order of what you presented to me. So
I derived that information elsewhere from the record in past
proceedings.

Thanks very much, Mr. Skov.

THE WITNESS: Thank you.

(Witness excused.)

MR. SOMACH: I'd like to call Suzy Valentine.

(SUE ELLYN SUMMERS VALENTINE, sworn.)

DIRECT EXAMINATION
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BY MR. SOMACH:

Q. Can you state and spell your name for the record.

A. My name is Sue Ellyn, E-L-L-Y-N, Summers Valentine, and I
operate professionally as Suzy Valentine.

Q. What is your current position?

A. I'm currently the engineer advisor to the Texas Rio Grande
Compact Commissioner.

Q. And what is an engineer advisor?

A. Well, typically an engineer advisor is an engineer, a
hydrologist, or someone in the related field who provides
administrative and technical support to an interstate or local
compact commission.

Q. Give us an idea of the different tasks that you undertake
as the engineer advisor?

A. On the technical side, I monitor the water deliveries,
reservoir levels, water rights that are used for compact
accounting. We conduct the complex accounting that's required
to determine the deliveries from another state. And we provide
the advice and support on technical and engineering activities
and projects sponsored by the commission.

Q. Go ahead.

A. I was going to say, there are a number of administrative
duties that we provide, such as preparing reports, other
information, drafting letters, memoranda for the commissioner,

tracking the various budgets, as well as working with the other
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engineer advisors and commissioners from the other states to
coordinate our activities.

Q. As the engineer advisor for the Texas Rio Grande
Commissioner, are you familiar with the proposed Compact
Decree?

A. Yes, I am.

Q. Are you familiar with Rio Grande Project operations?

A. Yes, I am.

Q. Explain how your role might change if the proposed Compact
Decree is entered into?

A. Actually, we do not anticipate that the role of the
engineer advisors would be significantly different. However,
there would be an additional accounting process that's related
to calculating the EEPI and determine whether or not the
compliance has been met.

Q. Did you prepare a declaration in support of the Compacting
States' joint motion to adopt the Consent Decree?

A. Yes, I did.

Q. Do you recognize Joint Exhibit G as a true and correct
copy of your declaration?

A. Yes, it is.

Q. Do you have any corrections to your declaration?

A. No, I don't.

Q. Is the testimony of your declaration true and accurate to

the best of your knowledge and recollection?
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A. Yes, it is.
Q. Do you adopt the testimony in your declaration as your
testimony here?
A. Yes, I do.

MR. SOMACH: Your Honor, again, subject to any
questions you might have, I offer Exhibit G into the record.

THE COURT: Thank you. G will be admitted.

(Joint Exhibit G admitted into evidence.)

THE COURT: And, Ms. Summers, I apologize for any
inconvenience from downstairs, first floor. They recovered
your cell phone, I understand.

THE WITNESS: Yes, that's helpful. Thank you.

THE COURT: I jotted a little note to make sure that
it doesn't happen again tomorrow.

THE WITNESS: That's all right. Thank you.

THE COURT: Thank you.

(Witness excused.)

MR. WALLACE: Your Honor, I'd like to have Craig
Cotten take the stand.

(CRAIG COTTEN, sworn.)

DIRECT EXAMINATION

BY MR. WALLACE:

Q. Mr. Cotten, could you please give your full name and spell

it for the record.

A. Yes, my name is Craig Cotten, and my last name is spelled
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C-O0-T-T-E-N.
Q. And what position do you hold with the State of Colorado?
A. I'm a division engineer for the Colorado Division of Water
Resources in Division 3, which is the Upper Rio Grande Basin.
Q. And what do you do in that position?
A. My main job in that position is the administration of
water rights. I administer both groundwater and surface water
in the Rio Grande Basin.
Q. Is there anything that you do with regards to interstate
compacts as a part of your job?
A. Yes. I am also the engineer advisor for Colorado for the
Rio Grande Compact and the Costilla Creek Compact.
Q. And turning to the matter today regarding the Compact
Decree, you provided a written declaration previously to the
Court; 1is that correct?
A. That is correct.
Q. If you could turn to Exhibit H, as in hotel, in that book
before you.

Is that an accurate and complete copy of your written
declaration?
A. Yes, it is.
Q. Are there any changes that you believe you need to make to
it?
A. No, there are not.

Q. And with regard to the Compact Decree, how are you
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familiar with that?
A. So as the Colorado engineer advisor -- and I've been the
Colorado engineer advisor for the past approximately 16 years.
So in that role I've been involved since the inception of this
court case and in various aspects, but mostly on a technical
basis, looking at the technical aspects of the case and the
Compact Decree as well.
Q. So what did you do to review the Compact Decree?
A. So for the Compact Decree, I reviewed that, there again,
mostly from a technical aspect, and provided my advice to the
Colorado Compact Commissioner and to the attorneys for
Colorado.
Q. And do you have a position on how the Compact Decree
relates to the work you do as an engineer advisor?
A. Yes, I do. The Compact Decree and its attendant Effective
El Paso Index are both consistent with the other provisions of
the Rio Grande Compact. Specifically they are consistent with
Article II of the Compact, which allows the addition of gaging
stations for the administration of the Compact.

And further, the engineer advisors will use the Compact
Decree and the EEPI in our official accounting for the Rio
Grande Compact.
Q. Okay. I want to unpack that a little bit. You first
mentioned gaging stations. Have there been changes, movements,

additions to gaging stations under the Compact before?
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A. Yes, there have. Colorado has moved the location of
several gaging stations over the years with the approval of the
Compact Commission, and New Mexico has actually added and
deleted gaging stations in New Mexico, there again, with the
approval -- unanimous approval of the Compact Commission.

Q. The second point you made about official compact
accounting, can you tell us a little bit about what that means,
the official compact accounting, and how it becomes official?
A. Yes. I will also refer to Suzy Valentine's testimony of
what the engineer advisors do, but we do the official compact
accounting for the Rio Grande Compact, and the Compact Decree
will allow us that additional information so that we can do the
official compact accounting for those areas below Caballo
Reservoir.

Q. Who approves that accounting?

A. That accounting is given by the engineer advisors to the
Compact Commission. They are the ones that approve that
accounting.

Q. And now turning back to your role within the State of
Colorado, do you have a position on how the Compact Decree
would affect that?

A. Yes. The Compact Decree will still allow Colorado to
retain its unique authority in the operation of water rights
within Colorado and the administration of those water rights.

And it will also allow Colorado to retain the authority to shut
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off and curtail diversions, 1f needed, in Colorado to meet our
Compact obligations.

Q. Is that something that you're currently doing?

A. It is. We do that on an almost daily basis, at least in
the irrigation season.

Q. And with, again, regard to Exhibit H, do you adopt that
declaration as your testimony today?

A. 1 do.

MR. WALLACE: Your Honor, in addition to any other
questions you might want to ask the witness, I ask that Exhibit
H be entered into the record.

THE COURT: H will be admitted.

And I have no questions. Thank you.

THE WITNESS: Thank you.

(Joint Exhibit H admitted into evidence.)

(Witness excused.)

MR. WECHSLER: Your Honor, New Mexico calls Ryan
Serrano.

(RYAN J. SERRANO, sworn.)

DIRECT EXAMINATION
BY MR. WECHSLER:
Q. Good afternoon, Mr. Serrano. Would you please state your
name and spell it for the record.
A. Ryan John Serrano, S-E-R-R-A-N-O.

Q. What is your current position?
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A. I'm currently the Lower Rio Grande Bureau Chief for the
New Mexico State Stream Commission.
Q. What's been your role in this litigation?
A. In this litigation I've been participating since 2013. I
was disclosed as a witness in 2019. And I've been directly
involved in settlement discussions in multiple capacities,
including discovery, testimony, mediation, and negotiation.
Q. And, in fact, you testified during the first phase of this
trial; is that correct?
A. That's correct.
Q. You prepared a declaration in support of the Compacting
States' joint motion. I believe that it should be in front of
you as Exhibit -- Joint Exhibit TI.

Do you see that in front of you?
A. Yes.
Q. Do you recognize that as a copy of your declaration?
A. Yes.
Q. Do you have any corrections?
A. VNo.
Q. Are the statements contained within your declaration,
Exhibit I, true and correct to the best of your knowledge?
A. Yes, they are.
Q. Do you adopt those statements as your testimony here
today?

A. Yes.
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Q. Will you please provide a summary of your declaration.

A. My declaration generally describes water administration in
the Lower Rio Grande, a specific part of the Operations
Settlement Agreement, New Mexico's depletion and reduction
obligations in the Groundwater Settlement Agreement, the
Miscellaneous Purposes Act Contract, and the associated
Third-Party Implementing Contract.

I'm going to jump to the Operations Settlement Agreement
first. As Dr. Barroll described, this agreement modifies
Project operations to be in harmony with the Compact Decree,
and it allows for allocation transfers.

It also requires that the Compact Decree —-- excuse me.
It also requires that New Mexico ask the adjudication court in
Lower Rio Grande to amend Stream System Issue 101 under which
the State Engineer and the parties set the amount of water for
each irrigation, which I believe Mr. Wechsler described that
earlier.

Specifically, the amendment will require that combined
surface water and groundwater diversion of up to 3.024
acre-feet per acre be administered with a priority date of
1903. These are also commonly referred to as supplemental
groundwater rights.

Groundwater diversion above 3.024 acre-feet per acre,
also called primary groundwater rights, will be administered

with a priority date associated with the date of drill.

United States District Court




o O W NN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

137

These combined rights comport with the D2 baseline and
New Mexico's administration of water on the Lower Rio Grande.

Second, the Groundwater Settlement Agreement will help
New Mexico meet its obligations under the Compact Decree by
requiring that New Mexico meet certain groundwater depletion
requirements. Under these depletion reduction requirements,
New Mexico must reduce its groundwater depletions in the Lower
Rio Grande by 18,200 acre-feet per year within 10 years of
effective date of the decree. And half of that has to be
completed within five years.

The depletion reduction, a critical factor in
obtaining a sustainable level or by a balance, can be achieved
between necessary groundwater withdrawal and surface water
delivery. These reductions will get us back to a D2 level of
groundwater diversions and result in a more reliable supply of
water for all users, including those in Texas.

New Mexico's primary mechanism for achieving the
depletion reduction requirement will be the Lower Rio Grande
Groundwater Conservation Program, which financially compensates
willing and voluntary water rights owners for agreeing to
conserve groundwater by not irrigating their land. Though this
program currently requires temporary retirement, it will be
transitioned to a permanent retirement program. Since its
inception as a pilot in 2020, approximately 11,800 acres of

land have been enrolled and annually between 12,000 and 16,000
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feet of groundwater has been conserved. In 2025, we currently
have 6,191 acres enrolled through the end of the current
calendar year and anticipate upwards of 12,000 acre-feet of
groundwater to be conserved in that time frame.

Looking forward to 2026 and beyond, the Groundwater
Conservation Program, the term for enrollment has increased to
three years, and we have commitments on upwards of 80,000
acres. And the majority of those commitments are for three
years.

To ensure that the conservation program is on track to
achieve the depletion reduction requirement, New Mexico will
ensure that the rights to be retired meet the criteria
described in the Groundwater Settlement Agreement, we will
track and monitor retired lands, and we will prepare a annual
report to demonstrate compliance.

Finally, the Miscellaneous Purposes Act Contract between
the United States and the Elephant Butte Irrigation District
allows for up to 100,000 acre-feet per years of Rio Grande
Project irrigation water to be converted to other miscellaneous
uses. It also allows EBID to enter into Third-Party
Implementing Contracts for the delivery of converted Rio Grande
Project water for use as specified in those contracts.

EBID has entered into a Third-Party Implementing
Contract with the New Mexico Interstate Stream Commission,

which allows New Mexico to use up to 50,000 acre-feet per year
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of Rio Grande Project surface water for EBID allocation
transfers. These allocation transfers will help New Mexico
immediately reduce their negative accrued departures under the
Contract Decree.

The allocation transfers can occur through four primary
mechanisms or sources. The first is base allotment, the second
is converted water credits, the third is leased allotment, and
the fourth is allocation forbearance. This Third-Party
Implementing Contract also imposes some limit constraints on
allocation transfers to mitigate impacts to both EBID and El
Paso Water Improvement District No. 1. The implementing
contract also describes a payment structure if ISC must
purchase allocation forbearance water from EBID. This was
carefully negotiated and allow the parties to reassess a fair
market value for those payments every five years.

Given these limits, the Third-Party Implementing
Contract provides a fair and reasonable mechanism for New
Mexico to remain in compliance with its obligations under the
proposed Compact Decree. Based on my experience, the
Operations Settlement Agreement, the Groundwater Settlement
Agreement, the Miscellaneous Purposes Act Contract, in
combination with the Third-Party Implementing Contract will
allow New Mexico to meet its obligations under the Compact
Decree. It addresses the United States' concerns related to

Project interference and requires New Mexico to work closely
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with EBID to ensure that allocation transfers can be achieved.

MR. WECHSLER: Thank you.

I offer Exhibit I into the record and make Mr. Serrano
available for any questions you may have.

THE COURT: Exhibit I is admitted.

(Joint Exhibit I admitted into evidence.)

THE COURT: This may seem a stupid question. It's
perhaps historical or at least has some special meaning in your
field, and I'm interested in knowing. And that is, precisely
what is a water master? The word "master" is used in so many
different contexts in our language. In fact, it finds its way
into the Federal Rules of Civil Procedure. I'm called a
special master in this case, and I've yet to discern anything
special about myself.

Seriously, I'm wondering what is the role of a water
master?

THE WITNESS: Thank you, Your Honor. So yes, the term
or title "water master," for New Mexico's purposes, dates back
to territorial times. The territorial engineer at that time
could appoint water masters to measure, distribute, and
apportion the waters within those districts that are identified
water master districts. And that's the role I served prior to
my current role as the Bureau Chief for the Interstate Stream
Commission.

THE COURT: Thank you. I thought it probably had
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historical origins. Thanks very much.

(Witness excused.)

MR. WECHSLER: We would call Hannah Riseley-White to
the stand, please.

(HANNAH RISELEY-WHITE, sworn.)

DIRECT EXAMINATION
BY MR. WECHSLER:
Q. Good afternoon. Will you please state your name and spell
it for the record.
A. Good afternoon. Hannah Riseley-White. R-I-S-E-L-E-Y,
hyphen, W-H-I-T-E.
Q. What is your current position?
A. I am the Director of the New Mexico Interstate Stream
Commission.
Q. Would you please explain for the special master what the
Interstate Stream Commission is?
A. Yes, the Interstate Stream Commission is a state agency
responsible for implementing regional and statewide water
planning. That involves gathering together stakeholders and
agencies to craft comprehensive and effective water management
strategies.
Interstate Stream Commission is also tasked and our

primary mission is to support New Mexico in administering and
complying with the eight interstate compacts to which we are a

party. We also currently oversee compliance with decrees on
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the Pecos, Canadian, and Gila rivers. That experience provides
a solid foundation for us to implement the Rio Grande Compact
Decree entertained in this case.

And I would also say, with regards the Lower Rio Grande,
we have significantly expanded our capacity in the last few
years. We've gone from two full-time employees to six. That's
the group managed by Mr. Serrano, who Jjust presented. Our
current year's work plan include a comprehensive set of
strategies including the groundwater conservation program that
we spoke about, the stormwater management initiatives, brackish
water development, and ongoing monitoring and modeling
activities. All of those activities will help support an
implementation of this settlement.

Q. Did you prepare a declaration as part of the Compacting
States' joint motion?

A. Yes, I did.

Q. Do you see that in front of you as Joint Exhibit J?

A. Yes.

Q. Do you have any corrections to your declaration?

A. VNo.

Q. Is your declaration true and correct to the best of your
knowledge?

A. Yes.

Q. Do you adopt that declaration as your testimony here

today?
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A. Yes.

Q. Please provide a summary of your declaration.

A. Thank you. My declaration addresses the Interstate Stream
Commission's role in implementing New Mexico's obligations
under the proposed settlement agreements and demonstrates that
New Mexico has the appropriate tools and experience necessary
to comply with the Compact Decree. New Mexico has proven
experience with depletions reductions. One of the key elements
of my declaration concerns New Mexico's obligation to reduce
depletions through permanently retiring groundwater.

New Mexico has extensive successful experience with
exactly this type of program. We successfully implemented a
similar depletion reduction program under the Pecos River
settlement where we retired water rights associated with over
20,000 acres of irrigated farmland, more than double the
depletion reduction entertained in this settlement.

That effort enabled New Mexico to approve a Pecos River
compact credit of 176,000 acre-feet. The lessons learned from
that program provide valuable experience for the Lower Rio
Grande depletion reduction obligation.

Additionally, we currently operate the Lower Rio Grande
Groundwater Conservation Program, which was Jjust described by
Mr. Serrano, and have successfully -- through that we have
successfully enrolled and fallowed thousands of acres. This

ongoing program demonstrates our operational capability to
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manage temporary conservation measures and provides further
evidence of our ability to satisfy the permanent depletion
reduction obligation.

The State has already made substantial financial
commitments to this effort. The legislature appropriated
approximately $60 million to begin the depletion reduction
program and support long-term aquifer sustainability. In
addition, the Bureau of Reclamation has committed $60 million
to support management efforts in the Lower Rio Grande,
including $40 million dedicated to the depletion reduction
effort. This represents a total investment of over $120
million, demonstrating our commitment and our financial
capability to fulfill the obligations in this settlement.

Related to the enforceable hydrologic conditions, as
others have discussed, the Groundwater Settlement Agreement has
two enforceable hydrologic conditions, UVDR3 and aquifer
storage loss. These enforceable conditions strike a fair
balance between allowing continued groundwater use and
supporting long-term aquifer sustainability. This process
requires New Mexico and Reclamation to evaluate relevant data,
assess potential explanations for aquifer conditions, and
consider possible actions. New Mexico retains discretion for
determining any necessary actions. Nonetheless, we welcome
this consultation process and the valuable expertise

Reclamation provides.
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The Operations Settlement Agreement sets out an
allocation transfer framework that will enable New Mexico's
compliance with the Compact Decree. New Mexico has the right
to order allocation transfers from EBID to EPCWID of up to
50,000 acre-feet annually, subject to the limitations of the
Third-Party Implementing Contract. These allocation transfers,
including the various options provided in the Third-Party
Implementing Contract described by Mr. Serrano, provide New
Mexico a critical tool in ensuring compliance with the Compact
Decree.

New Mexico conducted modeling to illustrate how these
tools will work in practice, and you heard from Mr. Sullivan
and Dr. Barroll about that earlier. The figure I present in my
declaration uses the driest 10-year period since 2000, repeated
five times for 50 years. Our modeling suggesting that under
average or even moderately dry conditions New Mexico may not
need allocation transfers once the depletion reductions are
completed. However, even under more dry scenarios, New Mexico
successfully stays within the Compact Decree limits.

In summary, New Mexico has the experience, commitment,
including financial resources, and a comprehensive set of
tools, all of which are necessary to comply with the Compact
Decree. Our proven success with similar programs on the Pecos
River, our expanding staffing and capabilities in the Lower Rio

Grande, our financial commitments, and our detailed modeling
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all support the conclusion that New Mexico is well-equipped to
meet its obligations under this settlement package.
Thank you.
MR. WECHSLER: Thank you.
Your Honor, I offer Joint Exhibit J, and

Ms. Riseley-White is available for any questions you have.

THE COURT: J is admitted into the record of these
proceedings. And I have nothing for Ms. Riseley-White except
thank you.

THE WITNESS: Thank you.

(Joint Exhibit J admitted into evidence.)

(Witness excused.)

MR. SNODGRASS: Thank you, Your Honor. I want to call
Dr. Ian Ferguson to the stand.

(IAN FERGUSON, sworn.)

DIRECT EXAMINATION

BY MR. SNODGRASS:
Q. Good afternoon, Dr. Ferguson. Can you state and spell
your name for the record?
A. Ian Ferguson. F-E-R-G-U-S-0O-N.
Q. Dr. Ferguson, what is your current position?
A. I'm a supervisory hydrologic civil engineer with the
Bureau of Reclamation's Technical Service Center.
Q. Can you describe your involvement in this litigation?

A. Yes. I originally began providing technical support to
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the Rio Grande Project in 2011, and became involved in this
case in 2014. I have been asked to provide technical support
on a wide range of capacities, including analysis of historic
Project operations, including water storage, releases,
diversions, and deliveries; use of surface water and
groundwater within the Project and areas around the Project; as
well as analyses directly related to the agreements and Consent
Decree that are out today.

Q. And did you prepare a declaration in support of the United
States' and New Mexico's joint motion for a Decree of
Dismissal?

A. Yes, I did.

Q. Can you flip to Joint Exhibit K in the binder there?

A. Yes.

Q. And do you recognize Joint Exhibit K as a true and correct
copy of this declaration?

A. 1 do.

Q. And do you have any corrections to that declaration?

A. I do not.

Q. And are the matters in that declaration true and correct
to the best of your knowledge and belief?

A. Yes, they are.

Q. Do you adopt that declaration as your testimony today?

A. Yes, I do.
Q

. And can you provide a summary of that declaration?
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A. Yes. My declaration briefly summarizes the technical
bases for the two settlement agreements that are part of the
settlement package. First, the Groundwater Settlement
Agreement between the United States and New Mexico; and second,
the Operations Settlement Agreement between the United States
and New Mexico EBID and EPCWID.

The Groundwater Settlement Agreement includes three
primary provisions. The first is New Mexico's commitment to
reduce depletions by 18,200 acre-feet per year. A recent
analysis by New Mexico and Reclamation determined that annual
depletions in New Mexico below Elephant Butte have increased by
approximately 18,200 acre-feet per year since the D2 Period.
New Mexico's depletion reduction commitment under this
agreement will thus eliminate this increase in average annual
depletions since the D2 Period.

The second provision is New Mexico's commitment to take
all reasonable actions to maintain the three-year Upper Valley
Diversion Ratio, or UVDR3, above 0.79. Recent analysis by New
Mexico and Reclamation determined that the minimum UVDR3 wvalue
during the D2 Period was 0.79. So New Mexico's commitment to
maintain UVDR3 above this value will ensure the Project
delivery performance equals or exceeds the Project delivery
performance during the D2 Period.

And the third primary provision of the Groundwater

Settlement Agreement is New Mexico's commitment to take all
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reasonable action to prevent aquifer storage loss in a
three-year average release from Caballo Dam, or CAB3, is
greater than 400,000 acre-feet. The Rio Grande Project
Operations Manual uses a threshold of two or more consecutive
years with the Project release below 400,000 acre-feet as a
threshold for multiyear extreme drought conditions in the
Project.

Under this agreement, New Mexico commits to take all
reasonable actions to achieve stable or gaining aquifer
conditions when CAB3 is above this threshold, above 400,000
acre-feet. 1In other words, when the Project is not in extreme
drought conditions. This commitment supports long-term
viability of the aquifer, and in turn, the Project, while also
allowing continued groundwater use in New Mexico, including use
of groundwater during multi-year extreme drought conditions
when surface water supplies are very low.

The Operations Settlement Agreement includes four
changes that affect project allocation and accounting
procedures. Three of these provisions modify current
allocation and accounting procedures. These include moving the
Project accounting point for deliveries to EPCWID and El Paso
Valley to the American Canal Heading, adopting the modified D2
equation for determination of annual allocations to EBID and
EPCWID, and continuing to apply the ACE, or American Canal

Extension, Credit to EPCWID's end-of-year allocation balance.
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These modifications will improve project allocation and
accounting procedures and address concerns raised by New Mexico
in various procedures.

The Operations Settlement Agreement also provides for
allocation transfers to address positive or negative accrued
departures. Implementation of allocation transfers will
facilitate New Mexico's compliance with the Consent Decree and
will protect against over- and under-deliveries. Allocation
transfers will, thus, ensure that the division of water between
EBID and EPCWID remains consistent with Project operations and
deliveries during the D2 Period and protect both districts from
interference by post-D2 groundwater pumping.

And based on this, it is my opinion that these
agreements are fair, reasonable, and practical.

MR. SNODGRASS: Your Honor, subject to any questions
you may have, we offer Joint Exhibit K into the record.
THE COURT: K is admitted.
And I have no questions. Thanks very much.
(Joint Exhibit K admitted into evidence.)
(Witness excused.)
THE COURT: Mr. Snodgrass, anything further?
MR. SNODGRASS: Nothing further, Your Honor.
THE COURT: Thank you very much.
That, as I understand it, concludes the testimony of the

witnesses who have been listed by the signor parties and by the
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intervenor, for the United States. I believe that as part of

our scheduled procedure today we also have listed requests by

the two amici, two district amici to present presentations.
Am I correct in that?

MS. O'BRIEN: Your Honor, that's correct. That was on
the schedule, and we'll proceed at the time you think it's
appropriate.

THE COURT: Well, I think you should do that today, if
you're ready to do it, and then whatever order you wish to
proceed. I'm interested to hear -- and my information is that
each of the district amici requested 30 minutes, but there are
two of you. There was a request for 30 minutes.

MS. O'BRIEN: Your Honor, I believe we stated that we
would take up to 30 minutes. I certainly will not be before
you for that long, but subject to any questions you may have.
But we certainly appreciate the opportunity to address the
Court on this essential matter to the District.

THE COURT: The time is available.

Please identify yourself for the record, please.

MS. O'BRIEN: Yes, thank you. So Maria O'Brien, El
Paso County Water District No. 1. 1I'll refer to it, as
Mr. Snodgrass does, and most of us, to EPl for just ease of
linguistics during my remarks.

And also here today is my co-counsel, Renea Hicks for

the District.
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THE COURT: If I've learned nothing in this experience
over the last 14 months, or whatever it has been, it has been
one long list of acronyms.

MS. O'BRIEN: Yes.

THE COURT: That's Jjust one.

MS. O'BRIEN: I find mine a little easier than EPCWID.

I apologize in advance. I have a terrible head cold,
and so my voice is somewhat diminished, but I think most of the
courtroom would agree I make myself heard.

So I would start out of the box saying, very quickly,
EP1 supports concluding this original action. We do not oppose
the two joint motions, the joint motion of the three States,
the other by the United States and New Mexico, that those
parties have put before you to recommend to the Supreme Court
for approval respectively of the States' Consent Decree, and
the United States' Decree of Dismissal supported by the four
agreements attached to the U.S./New Mexico motion.

Before going into a little detail, I must introduce the
people who are present here today on whose behalf I am honored
to speak as legal counsel.

I have in the courtroom today the entire board of
directors of the EPl, and I would like to introduce them.

Mr. Art Ivy is our board president. He is actually a
third-generation president of the board of directors of EPI1,

and he has served on the board since 1994.
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Also present is our vice president, Mr. Lawrence
Ceballos; our secretary, George Brooks; and our two other board
members, Miguel Teran and Jarett Rogers. There he is.

Also present is our district manager, Jay Ornelas, and
our district engineer, Dr. Al Blair.

UNIDENTIFIED SPEAKER: He just stepped out.

MS. O'BRIEN: He just stepped out.

THE COURT: Thank you for being here. And if any of
you are U Tech football fans, I apologize for my faux pas.

MS. O'BRIEN: So I just want to note that, although
this is a legal proceeding, these are the people who have
persevered over many years, well before this case was even
filed, to protect the Rio Grande water that's delivered to the
districts for the farmers who live and work there, and this
board has devoted the time and the resources that's been
necessary to do so.

Our board members both use the water at issue, the first
legal counsel to stand up here who actually represents an
entity that uses the water that is so essential and pivotal to
the case that's before you, that they use the water at issue in
this case as farmers within the district, and as board members,
they are stewards of that water.

The water at issue in this case is dedicated to the Rio
Grande Project, and the two districts that are the Project

beneficiaries, EP1l and EBID, will speak after me. Counsel for
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the EBID was kind enough to let the downstream state go first,
or downstream irrigation district. We are often beholden
simply to what occurs upstream. So both districts, certainly
EP1, appreciates the opportunity to address this case from our
vantage point.

So the Project water that is delivered to EP1l serves up
to 69,010 acres of irrigable land. You've heard the number
43 percent in terms of a division of water between the states
of New Mexico and Texas. Well, that 69,010 acres represents
43 percent of the authorized project lands in the Rio Grande
Project, and that water not only provides irrigation water in
the E1 Paso Valley and the Mesilla Valley in Texas, but it
supplies a significant part of the water supply of the City of
El Paso from each one's Project allocation pursuant to a
contract between EP1 and the city. Your Honor, we toured the
City of El Paso facility that treats that project surface
water.

So it's an understatement based on this to say that
protecting and securing the district's project supply is vital
to its very existence. And we've participated, as you know,
actively in this case, as best we could, including working with
the parties to bring this matter to a conclusion, and we are
pleased to say, as I said at the outset, that we do not oppose
the relief -- the ultimate relief requested by the United

States and the States with regard to the entry of the two
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different decrees.

Given the hearing process before you, I did want to
reiterate something Mr. Somach articulated in his introductory
remarks on behalf of the parties this morning. That's also set
forth, as Mr. Somach indicated, in Footnote 3 of each of the
joint motions, and that is that the agreements that are being
presented to you, that's the five, the Consent Decree and the
four agreements in support of the U.S. Decree of Dismissal,
stand on their own. The declarations submitted with the joint
motions or testimony elicited from the declarants or even the
presentations of counsels should not be or cannot be allowed to
modify the actual terms of this agreement.

EP1 doesn't subscribe to every single statement in the
declarations or to the testimony or the presentations today,
but we're not going to delve into that. Because what we do not
oppose is, again, the ultimate relief that's requested in this
joint motion is to bring this matter to conclusion by entry of
the States' Consent Decree and the U.S. Decree of Dismissal as
supported by the four agreements.

A little bit of background from EPl's perspective that I
think will -- as the States and the United States have
presented context for you to understand why I think what you're
collectively hearing, why this is a beneficial settlement that
you should recommend for approval, I'd like to provide just a

little bit of background from EPl's perspective.
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First, I think you've heard again and again in the
briefing through the course of this action, as you have
presided over it, that this is a long-standing dispute. Some
peg that as 2013. That's sometime ago. Some peg it as 2011,
when New Mexico challenged the 2008 Operating Agreement among
the United States and the Districts.

But for the Districts in the Project the dispute goes
much further back than that. At the very least it goes back to
approximately 1980, that was at the time that the Districts and
Reclamation were faced with how to sort out delivery, a new
method of delivery to the Districts themselves instead of
individual farms, because the Districts had repaid in full
their construction obligation to the United States.

Significantly, a focal point of that dispute starting --
going back into 1980, how do we account for groundwater pumping

affecting surface water supply, that groundwater pumping having

proliferated since Project inception. The Project's inception
was 1902. The Project was authorized by Congress. It was one
of the very first reclamation projects. Obviously 1902 is

before the 1938 Compact, so the Project was authorized,
constructed, and operating several decades prior to 1938.

As Mr. Snodgrass reiterated this morning, and as the
Court in this case has acknowledged, the Project has been
recognized and the States accepted as the mechanism to deliver

the States' apportionment at the time of the '38 contract.
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That 1902 act under which the Project was authorized, it
recognized the need for the federal government to work with
local water districts pursuant to reclamation law and
contracts. And in the case of the Rio Grande Project, EP1l and
EBID are the current incarnations of those federally required
local water districts. So commencing back in 1906, EP1 and
EBID and their predecessors entered into a series of
reclamation contracts to provide for repayment; to provide for
operation of the projects; to provide for delivery of the
water; and all operations necessary to store, release, and
deliver that water to the Districts, the Project beneficiaries.

So as noted, EBID and EP1 have fully repaid their
construction repayment obligations to the federal government.
That resulted in transfer of the title works within each
district to the Districts and, again, had to sort out that new
way to deliver Project water by Reclamation.

So that transfer title occurred -- congressionally
approved in '92. Many years of trying to figure out how do we
now operate the Project, given the current circumstances, given
the proliferation of groundwater pumping, given the new
circumstances. That was not without significant dispute as
among the Districts and Reclamation, but they were able to
arrive at an agreement in 2008 with the 2008 Operating
Agreement that will you have heard a bit about.

Again, a focal point of the dispute was how to address
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increased groundwater pumping, primarily upstream in New
Mexico, that was depleting Project supply and resulting in
losses in deliveries downstream to EP1. So the 2008 Operating
Agreement was a solution and an agreement among the three
project participants. But as a reclamation contract between
the Districts and Reclamation, it could not directly address
depletions related to non-EBID groundwater pumping in New
Mexico. But it accounted for such depletions by having EBID
accept the burden of all Project losses in the form of less
service supply to allow EP1 to receive its entitlement, its
surface supply.

So this allowed EBID farmers to continue to pump
groundwater but could not and did not resolve depletions
related to non-EBID groundwater pumping and put the burden
again on the EBID to bear those losses with the understanding
that New Mexico would, at some point, in some form, address
those issues.

Here we are today. In our view, the settlement package
before you is significant and beneficial in that it preserves
this 2008 Operating Agreement, which has been working, and
allows the Reclamation and the Districts' collective and
cooperative operation of the Project to continue pursuant to
that agreement.

The package allows the resolution of long-standing

disputes regarding New Mexico's interference with Project
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supply, addresses the appropriate burdens regarding the
depletions of Project supply related to groundwater pumping,
and resolves lingering issues related to Project operations.

With regard to the States' proposed Consent Decree, EP1
is not a party to that decree, but we don't oppose its entry.
It is not the same decree that prompted our opposition before,
and we join with the United States in not opposing this one.
It is our view that the States have revised the current
proposed Consent Decree in a manner that addresses the prior
objections of the United States and EP1.

Of the four agreements underlying the Decree of
Dismissal of the United States' claims, EPl is a signatory to
just one, called the Operations Settlement Agreement, or
another acronym, the OSA for short. The other three
agreements -- the groundwater agreement, that's between New
Mexico and United States; the conversation contract is between
Reclamation and EBID; and the implementing contract between
EBID and New Mexico -- we believe help make the Operation
Settlement Agreement more effective, particularly as to actions
in New Mexico and that those agreements help to enhance the
long-term viability of the Project.

We're hopeful that the groundwater agreement should, at
least in part, address that missing piece from the 2008
Operating Agreement, that is, non-EBID groundwater pumping, so

that the burden for all Project losses are not borne by EBID,
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with the overall goal of improving the delivery of surface
water through the Project, including downstream to EP1.

The conversion contract and implementing contract we
believe provide an important mechanism for New Mexico to obtain
surface water from EBID to, in part, offset as necessary the
effects of New Mexico groundwater pumping on Project surface
supply destined for EP1.

In the Operations Settlement Agreement there are four
key aspects for EPl1. Operation of the Rio Grande Project
properly remains firmly in the hands of Reclamation, EP1l, and
EBID pursuant to reclamation law and contracts. The terms of
the 2008 Operating Agreement will be made perpetual. The
agreement settles long-standing disputes regarding Project
operations and allows for dismissal with prejudice of New
Mexico's case still pending in the federal district court of
New Mexico regarding challenges to the 2008 Operating
Agreement, as well as allowing dismissal of the 1997 case that
we call the Quiet Title Case that also involved disputes
regarding Project operations, allocation, and delivery of Rio
Grande water.

Finally, it provides for agreed-upon changes that
Reclamation and the Districts will make to the operations
manual of the operating agreement that overall EP1 believes
will improve Project operations. With regard to the four

changes to Project operations that are agreed upon in the
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Operations Settlement Agreement, you have heard quite a bit
about those, the agreement speaks for itself. New Mexico has
spoken to them. United States has spoken to them. I will not
go through them. But I do want to emphasize that these agreed
changes are clearly set out in the Operations Settlement
Agreement, and these are the only changes that have been agreed
to to effectuate a final settlement of challenges to Project
operations.

I note on the allocation transfers, I would emphasize
that these allocation transfers are -- again, set the
conditions and rules and procedures for those allocation
transfers are set out in the Operation Settlement Agreement.
These allocation transfers are not required by the States'
Consent Decree. And those allocation transfers are not as
between the States. The allocation transfers are as between
the Districts regarding their project allocations and to
operate as agreed upon -- an agreed-upon tool for New Mexico to
meet its obligations that it has agreed to in the Consent
Decree. But with regard to these allocation transfers, the
Operations Settlement Agreement controls.

Overall, we believe that the Operations Settlement
Agreement and the settlement package overall will provide
repose and greater certainty with regard to Project operations
and the deliveries to both districts of their entitlements to

the Rio Grande Project water supply.
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Of course, we do not -- we're not naive enough to think
or complacent enough to think that settlement package before
you solves all of the difficult issues facing the Rio Grande
Project. Water availability and supply has always been a
challenge and will continue to be a challenge for the Project
and for the Districts. But the settlement package will bring
this litigation to a close and allow the Districts and
Reclamation to continue to work together to address those
challenges. And the settlement of this original action will
allow the farmers of EP1 to do to what they do best, which is
farm, and in doing so allow them to continue to contribute to
the vitality and economic productivity of the E1 Paso Valley
without the distraction and uncertainty of continued
litigation.

And Your Honor, I just would like to say, in conclusion,
that we would like to thank you for your careful attention to
this case that is so critical to our district. We appreciate
your time and efforts and the efforts of your respective
clerks, those present and those that preceded them, and your
efforts to understand and address the significant issues before
you.

Thank you.

THE COURT: Thank you very much. Thank you,
Ms. O'Brien.

We have next counsel for Elephant Butte.
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MR. DOMENICI: Good afternoon. My name is Pete
Domenici, Jr., and along with my co-counsel, D.L. Sanders, over
here --

THE COURT: Oh, gosh. I thought you said Deion
Sanders. I'm sorry.

MR. SANDERS: My brother.

MR. DOMENICI: I think, Your Honor, we joined the case
slightly after you did. And I want to say we appreciate your
aggressive schedule, but it was also realistic. And it allowed
us time to work with Judge Boylan and all the other parties to
tie together this settlement that you've heard about today in
what I think was a very optimistic time period but turned out,
I think, to be a good result.

On behalf of the Elephant Butte Irrigation District, I
want to be clear that we had strong objections to the 2022
proposed Consent Decree, and those objections have been
resolved by the various settlement agreements that you've been
presented with today. We are a signatory to three of those
agreements. We negotiated in detail those three agreements,
and we believe our members' assets and resources are

fundamental to those agreements.

I want to -- so I just want to let you know that we do
not object to the dismissal. We do not object to the consent
agreement. And our concerns over the prior consent agreement

have been addressed.
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I want to introduce our EBID team that has been working
very diligently and continuously to bring this matter to a
resolution. Our board president, Mr. Greg Daviet, is here,
Your Honor. We have another board member, P.K. Colquitt, who
has been on the legal team and tracking this continuously. Our
manager, Josh Smith, is here with us. He actually, I think,
just celebrated his one-year anniversary, so he's pretty new to
this. And then we have Dr. Phil King, who has been with us for
decades and who is completely indispensable.

I also want to thank -- we worked very closely with the
United States and their team, the Bureau of Reclamation, the
Solicitor General, the BOR staff, EPl and their staff and
attorneys. We also worked a lot with the New Mexico amici.
Particularly two New Mexico amici are comprised of our members
and they've been integral to our participation and the success
of these negotiations. Those are the New Mexico Pecan Growers
and the Rio Grande Diverse Crop Growers Association. And both
of them are represented here too, and we very much appreciate
their input and support and criticism, when necessary,
throughout this processes.

We worked very closely with the New Mexico State
Engineer's Office and the ISC and their legal staff and all
their technical people, all of the New Mexico amici, the Texas
team, and the Colorado team.

We feel, Your Honor -- and I'm going to put up a map to
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show this -- but EBID is sort of the center of the storm of
this controversy, if that's not too bad of an analogy to talk
about a storm.

But we -- and I don't know if you were going to put that
up for me, a map that I gave you.

(Discussion held off the record.)

MR. DOMENICI: Your Honor, you have it in your
package.

THE COURT: Just tell me where I can find it. The
court reporter has a difficult enough time trying to figure out
what I say.

MR. DOMENICI: There was an e-mail from me. I'm
sorry, Exhibit 1 has Appendix 2, which has a map attached to
it. So Exhibit 1 to a Joint Motion to Adopt the Compact
Decree -- actually is the decree, and at the end of that is
Appendix 2, which has the map.

THE COURT: This is the exhibit to the joint motion?

MR. DOMENICI: Yes, it is, Your Honor. Exhibit 1 and
Appendix 2 to Exhibit 1.

THE COURT: I'm sorry. My copy of the joint motion
does not have -- actually, it doesn't even have any appendices
to it. It may appear in another exhibit.

MR. DOMENICI: May I approach, Your Honor?

THE COURT: Thank you. The law clerks are all ahead

of me. Yes, I have seen this before.
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MR. DOMENICI: So, Your Honor, in looking at that map,
you can see Caballo Reservoir, and we've discussed the releases
from Caballo Reservoir over and over again. And then the Rio
Grande River travels 90 miles down to what is called the Rio
Grande at El1 Paso Gage. That 90-mile stretch has crosshatches
adjacent to it, along the river as it flows. And you did a
site visit, so you are familiar with this.

So we have this long, 90-mile-long irrigation district
that is on both -- many places on both sides of the river,
couple miles, some places only one side, but it is this
enormous challenge, as you can imagine, to manage an irrigation
district that that's long and has that acreage spread out in
that configuration. But that's what the Rio Grande Project
attempts to do. And it's attempted to provide surface water
leaving Caballo Reservoir to be diverted at various places to
irrigate that acreage in New Mexico and then deliver water to
the E1 Paso Gage for EPl's use.

The Elephant Butte Irrigation District is a political
subdivision of the State of New Mexico, and it was established

to be the only New Mexico beneficiary of the Rio Grande

Project. We have our sister beneficiary in Texas. We are
allowed to irrigate 90,640 acres from the Project. We
currently irrigate about 71,600 acres. We are managed by a

board of directors, nine members, we have about 80 employees.

This long irrigation district that you see there, Your
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Honor, it's the most productive irrigation system in the state
of New Mexico. We irrigate almost 40,000 acres of pecans,
almost 10,000 acres of cotton, 17,000 acres of forage, 1,500
acres of grains, 5,500 acres of vegetables, and 500 acres of
other crops. We are squarely in the middle of the stretch of
the river that's addressed by all of these settlement
agreements that you've heard about.

The Groundwater Settlement Agreement -- the monitoring
stations for the Groundwater Settlement Agreement are spread
out along this 90-mile stretch that's shown on your map there.
That's for purposes of monitoring the agquifer storage as part
of the Groundwater Settlement Agreement. So the groundwater in
that stretch is what is actually being monitored under the
groundwater agreement.

The Upper Valley Diversion Ratio is the ratio of the
water that leaves Caballo and makes it to the El Paso Gage.
That's where that ratio derives from, is how that surface water
diversion behaves in that 90 miles before it reaches the gage.

We began as solely a surface water irrigation system.
So for decades and decades all of the water that our farmers
used was supplied by the surface water released from Caballo
and then diverted as it made its way downstream.

A full delivery over the years has been -- you've heard
the number -- 3.0241 acres per acre. That all changed in the

D2 Period, 1951 to '78, when, because of drought, there was a
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need to begin diverting groundwater to have sufficient supply
for this acreage that is benefitted by the Project.

From 1979 until 2003 our farmers received their full
service water allocation, and we were a surface water project.
But beginning in 2003 surface water supplies have changed
dramatically. We've only had a full 3 or so acre-foot
allotment one year in the last 23 years, Your Honor. We are
heavily and highly reliant upon groundwater.

Our average surface water that our farmers get, in this
stretch you see on your map, over the last 15 years is 10
inches of surface water. So the remaining water that is needed
by our farmers has to be pumped from groundwater, and that's
very likely to continue, and perhaps even get worse into the
future.

We entered an operating agreement, which Ms. O'Brien
described very well, in 2008 to address this problem. Because
as of 2008 there was a dispute. There wasn't enough surface
water to go around. There was groundwater pumping in New
Mexico by many entities, farmers and non-farmers. So we agreed
to deliver EP1l the amount of surface water that they were
entitled to, and we had to make that up by pumping groundwater.
That's what the operation agreement did, does, and will
continue to do, and now it's being made a perpetual agreement.

So one of the fundamental bases for this entire

settlement is making permanent the operating agreement that was
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reached between the Project members, the U.S., EPl, and EBID,
in 2008. That what was a term agreement is now a perpetual
agreement. That's frankly one of the hearts of this
arrangement we've -- it's been modified slightly by the Project
operations -- or the Operations Settlement Agreement, but the
heart of it remains intact, and it is a project agreement. New
Mexico is a party to it because they've added some terms to it
to help effectuate and give them additional tools and
protection so they can meet their deliveries to Texas.

There were three primary objections to the 2022 Consent
Agreement that EBID had, and they've all been resolved, Your

Honor, by these ancillary contracts, by these critical

fundamental contracts. The 2022 decree allowed the transfer of
our members' water to EPl without our consent. It allowed that
transfer without the Project operations consenting. It allowed

our water to be taken for deliveries without compensation.

Now we have a contract. The Third-Party Implementing
Contract, that is an agreed-upon arrangement under reclamation
law where New Mexico has the right to transfer water under
several different scenarios, which provide them a broad range
of tools to meet their obligations to Texas. But they must do
it by complying with reclamation law acquiring that water from
us under a Third-Party Implementing Contract.

The 2022 decree did not address groundwater at all, Your

Honor. It left the groundwater issues to be unresolved. 1In
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place of that, we have the Project Operations Settlement
Agreement, we have the Miscellaneous Purpose Act Conversion
Contract which gives us authority to control up to 100,000
acre-feet per year to use for non-irrigation purposes. We've
given New Mexico, in effect, a right of first refusal under
certain conditions to have up to 50,000 acre-feet of that if
they need it. And we don't think they'll need it very often,
because during the course of these negotiations it became clear
New Mexico was going to need to purchase in the marketplace and
retire 9,000 acres of groundwater rights.

Initially when that was discussed, New Mexico was
unclear if they wanted the surface water associated with that.
But as we went through negotiations, New Mexico and I think the
parties all came to understand that surface water would be
invaluable to New Mexico because it provides them flexibility
to make transfers to Texas.

So in addition to really a great benefit to their
retirement program, they've acquired a surface allotment as if
they were a member of the district. They will end up being a
member likely of over 10 percent of the irrigated acreage in
our district once they retire these rights, and then they will
have that surface water available every year to use, and they
have some flexibility. They can deliver it to Texas or they
can credit it and accumulate it. So that gives them a great

tool to meet their obligations.
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And then we provided them a fail safe, a safeguard. If
that process doesn't work, they can then come to us and we will
give them part of our allocation, part of EBID's allocation,
for fair market value up to 50,000 acre-feet per year, up to
30,000 without additional approval from the U.S. and EPL.

It's great flexibility we provided them. It's something
we hope they don't need to use a lot, but if they do, it's
available for them. We have that other conversion water
available. It is completely at our discretion, but it's
available perhaps to solve other groundwater issues in New
Mexico after this settlement is finalized.

The last piece of this settlement is probably the most
challenging for EBID and probably all of the New Mexico amici,
and that is the Groundwater Settlement Agreement, Your Honor.

One of the key parts of that is that New Mexico has
agreed to acquire by purchase and retire 18,200 acre-feet per
year. So to take that massive depletion out of the system
permanently, they will then get the surface water that goes
with most of that, if they buy EBID rights. And I think we
just want to reiterate for the record that for this settlement
to work New Mexico must meet that requirement. That is a
significant financial commitment by the State of New Mexico to
go into the market and find willing buyers to sell them 9,200
acres of property, of farmland irrigated by groundwater, which

it can be irrigated by primary groundwater or by Project
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groundwater rights, which are combination surface and
groundwater. That is absolutely critical that that be
completed by the State of New Mexico.

Then the U.S. has -- and New Mexico has agreed to two
very aggressive -- well, I won't say aggressive, but very
optimistic and perhaps challenging criteria for managing the
op. One is the Upper Valley Diversion Ratio. They picked a
number that historically has been achievable. We hope it
continues to be achievable. We hope the retirement program
actually makes it even more achievable. We understand if it's
not achieved New Mexico has to take management steps, which
will affect EBID and other users in New Mexico.

They also agreed between them to an aquifer storage loss
metric, which is intended to ensure aquifer resiliency. So as
it was described, in times of very low surface water,
groundwater can be depleted, but if the flow is over 400,000
acre-feet on a rolling three-year average, groundwater is
supposed to be stable or improving, and that's what those
monitor wells will be used to analyze.

That circumstance is -- may be challenging for the
persons, parties, entities that rely on that groundwater,
including the EBID members, the DCMI users that are here and
are amici. We requested that when the Groundwater Settlement
Agreement is -- goes to -- if it does go to consultation, that

a prime consideration be project viability. We do not want --
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we want to ensure the viability of the Rio Grande Project and
the viability of the ERBRID portion of the Project is maintained.

This whole scenario anticipates the Project will go on
essentially indefinitely. The U.S. is dismissing their claims,
but there is no intent to reduce the viability of this Project
by any aspect of this settlement.

So we look forward to the settlement resolution that's
presented to you. We look forward to the end of this
litigation. We think the four contracts, by that I mean the
Operations Settlement Agreement, the Groundwater Settlement
Agreement, and the two MPA contracts, we think those lay a
foundation for settling interstate issues within New Mexico,
but much work remains to resolve the intrastate issues in New
Mexico. And the EBID looks forward, and we'll plan to
participate fully with the State of New Mexico, the other
amici, to building on the foundation from this settlement to
work out the issues remaining within the state of New Mexico.
So we support both decrees, Your Honor, and look forward to
moving ahead.

Thank you.

THE COURT: Thank you very much, Mr. Domenici.

My chambers will get out a brief notice to the other
amici who have entered appearances who have not been present
here just to invite them and remind them that they have an

invitation to submit something in writing if they wish to do
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so, with some reasonable limitation on the length of it. But I
want to make sure the door is open. We have from the start of
this litigation attempted to demonstrate that we were open to
hear from everyone within reasonable limitations. So we'll
take that additional step so the record is clear.

I believe, with that, that should round out all that we
had earlier expressed an intention to accomplish today, with
tomorrow being dedicated to the closing addresses of counsel.

I hesitate to call them arguments. This is a settlement.
Something of a misnomer.

And I also did mean to express disappointment that we're
not joined by Deion Sanders here today. I got excited at first
because I know there are a lot of people in this room who are
old enough to remember Franco Harris when he played -- I
watched him at Penn State. I watched him play for the
Steelers, and he then got into some entrepreneurial
enterprises, one of which that I was not aware of until a
lawsuit popped up and we got an appeal from Frankfurter hot dog
brands, it was a trademark case, and I didn't know anything --
his involvement, although his best friend actually is a very
good friend of mine, his college roommate at Penn State. I
didn't go there. But anyway, this didn't show up in any way on
the docket, so I have no way to know, except in this courtroom
back in the corner he is the only person interested in this hot

dog case.
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And I was seated in that chair and the presiding judge
was seated in this chair, and I just couldn't resist when we
got to the end of the oral arguments to look back and say,

"Mr. Harris, how is our old friend Ronnie Rossi doing?"

"Oh, pretty well."

And it was just great to have this star in the
courtroom. Unfortunately, he lost the appeal.

But so, anyway, not to minimize the importance of any of
you, of course, but the only person we have here who can play
basketball anywhere is seated before me. I hesitate to stand
next to him when you're five-seven-and-a-half.

Anyway, we'll reconvene tomorrow. Again, let's do it at
9:00. There's no reason for you have to get here early.

You'll have time to prepare tonight. And I say that because I
wanted to make a couple comments about what your final
statements -- my understanding is they would be helpful to us.

I have three new law clerks here with me. Some of you
got to know the law clerk, sole law clerk who joined me earlier
in the proceedings, has gone off to big law in Washington, D.C.
Probably is already making three times as much money as I am
making.

Anyway, they will be working with me, obviously, very
closely on the report that will have to be prepared. And I'm
eager to hear from you what you think from your point of view

in this litigation ought to be made clear to the Supreme Court,
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since it's only your -- I shouldn't say only report. It's a
report. It's not a brief. I'm not being an advocate. What do
you think ought to be included so that the Court gets a
complete picture of this?

And one example of that is the fact that they're going
to be reviewing a consent decree and a consent order relative
to the motion to dismiss. But I've also heard from a number of
you how we are looking at something here that it is a necessary
package, although it's not something that's going to require
the Court's approval. How much do I want to tell them about
those other agreements, or more to the point, the big picture,
if you will, of what's being done about water? Because it is
part of a very interesting story, and a story that to
understand completely I think it's necessary, even though it
does not go to the merits of whether or not this is a fair and
reasonable agreement, it tells a big part of the story that
lies ahead, too. So, I mean, that's just one thing, one piece
that came to mind for me.

So I have, as I think as I have told you previously,
I've read almost all of the testimony that was taken in the
previous phase of trial, but that was a while back. And we
will be -- this is a busy month with a couple other matters on
the schedule, including an en banc and a special case as well.
But within a month I think my team will be diving into this

with me.
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So this is more than just advocacy I'm asking for here.
In fact, it's not advocacy so much because you've come to an
agreement that you all are willing to enter into. And the two
amici who have appeared have made it clear that they don't
oppose what is in the consent decree and the other consent
matter. So think about that, if you will, between now and
tomorrow morning what you think needs to be said, needs to be
pulled in this ongoing saga, which now we think, we're pretty
sure, we hope, 1is settled and looking forward, and that is
advocacy not in an adversarial way as you are not adversarial
now. I'm asking you to help me advocate to the Supreme Court
why this settlement should be blessed by them.

Do any counsel have any other matters to take up at this
time between now and when we resume tomorrow?

MR. SOMACH: No.

MR. WECHSLER: No, Your Honor.

THE COURT: Well, thank you all very much for your
help today. I'm very sorry for everyone that the government is
once again in the situation it's in, and I express my -- I am
expressing to you and your colleagues at DOJ as well that we've
been here before. The last time I was chief judge of the
circuit, and thankfully this time I'm not. But we figure that
we'll get through this, and I'll keep working because you've
provided me with a major project to take up my attention for a

good while now. We'll do our best.
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See you tomorrow.

(Proceeding concluded at 3:26 p.m.)

I certify that the foregoing is a correct transcript

from the record of proceedings in the above-entitled matter.

/s/ Cherilyn M. McCollum

Cherilyn M. McCollum, CCR, RPR
Official Court Reporter

Date:

4th day of October, 2025
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