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Chief Justice Becker and distinguished members of the Task Force:

It is an honor and a pleasure to testify before you today.  I have been in practice for over

20 years, much of it occupied with class action litigation.  (A copy of my resume is attached.) 

Together with my partner, David Boies, I serve as co-lead counsel for the class in In re Auction

Houses Antitrust Litigation.  

Having participated in what I believe was a highly successful lead counsel auction, I

would like to share some thoughts with you regarding the structure of such auctions, the results

of the auction in light of the settlement in Auction Houses, and then address some of the

purported limitations on the use of lead counsel auctions.

1. Auction Structures.

Presumably there is broad agreement that the goal in selecting and compensating lead

counsel is to maximize the net recovery of the class.  Professor Coffee is surely right in observing

that class members want the largest net recovery, not the lowest attorney’s fee.

Lead counsel auctions present a wide variety of structures that are available to attempt to

achieve this goal.  As other presenters have noted, however, when we discuss the suitability of

auctions it is important at the outset to note the type of auction we are speaking about.  Some
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auctions, e.g., a low-bid, fixed fee auction, may be worse than the arrangement they are intended

to replace.

In Auction Houses, Judge Kaplan used a two-tier, increasing percentage of recovery fee

structure, in which lead counsel received zero percent of the first tier and 25% of the second tier. 

The bidding thus consisted of each law firm submitting the highest number it felt could be

justified for the first tier (the “x” or floor amount).  The auction thus allowed an easy, “apples to

apples” comparison of bids.  It also addressed directly the goal of selecting lead counsel, viz.,

maximizing net recovery for the class, by requiring law firms to compete with each other by

increasing the amount that would go directly to the class without any deduction for lead

counsel’s fees or expenses.

Such a structure (which is also true of increasing percentage auctions generally) gives a

big advantage to firms that have demonstrated the ability to try cases successfully.  (The

advantage is magnified in a mandatory treble damages case like Auction Houses.)  This is

because defendants are more likely to settle for larger amounts with lead counsel whom they

know to be successful trial lawyers than with those who rarely try cases, or who have not been

successful at it.  Knowing this, the firm that is confident of its ability to go to trial and win can

bid higher than others, making their selection as lead counsel more likely. This is a desirable

result for the class, since even if the case never goes to trial, the fact that lead counsel could

credibly bring it to trial and win substantially increases the settlement value of the case to the

benefit of the class and lead counsel.  This is not, as Professor Coffee characterizes it, a case of

“winner’s curse”, but rather of “trial lawyer’s opportunity”.  The class’ recovery increases

because the claim is put in the hands of the lawyers that can make the most of it.  In Auction
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Houses, for example, I have no doubt that the size of the settlement we were able to achieve

reflected the fact that one of the greatest trial lawyers in the country is my partner and co-lead

counsel.  That consideration, I assure you, was not lost on me when I prepared our bid in that

case.

Judge Kaplan’s auction structure is also significant for what it did not do.  First, it did not

impose a cap on either fees or expenses.  Expenses were to be paid out of lead counsel’s fee, if

any, and not separately reimbursed by the Court out of any recovery.  It is difficult to see how a

cap on either fees or expenses could ever by anything other than what Judge Milton Shadur

referred to as the substitution of a judge’s “gestalt” notion of what constitutes a reasonable fee or

reasonable expenses for the free market.  Such artificial line-drawing is inevitably arbitrary and,

in cases where the caps actually come into play, may be contrary to the class’s interest in

obtaining the last possible dollar of recovery.

Judge Kaplan’s auction procedure also wisely avoided any discount for early settlement. 

Why on earth any client would want to discourage their lawyer from obtaining a fair recovery

sooner rather than later escapes me.  If no client would do it, why should a court?  In Auction

Houses we reached a settlement just four months after our appointment as lead counsel.  The

speed with which we were able to achieve a recovery for the class is, to my mind, one of the

positive attributes of the settlement, not an occasion for financially penalizing lead counsel.  The

problem with what Judge Kaplan referred to as “cheap early settlement” is not that such

settlements are early, but that they are cheap.  Courts can and should act as gatekeepers for the

class in rejecting cheap, sell-out settlements whether they came early or late in the lawsuit.

One feature of Judge Kaplan’s auction that has come in for particular questioning, for
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example by the prolific Professor Coffee, concerns the use of a “two-tier” approach with the first

tier of any recovery going entirely to the class.  This feature is intended, I think, to help eliminate

what Andrew Niebler refers to as the “lemon lawyer”, the sponsor of the sell-out settlement. 

Professor Coffee has argued that with a bid of $405 million such as we made in Auction Houses,

what would have been the result if, after our bid, we had discovered that there were serious

factual or legal difficulties with the case and, as a result, defendants had refused to settle for any

more than $300 million?  The answer is that if the case were really worth only $300 million we

would have tried to settle it for that amount as quickly as possible.  A $300 million case doesn’t

get better by putting more time and expenses into it.

What, however, would be the result if the case were worth $300 million and defendants

were firm in offering only $200 million?  What economic incentive does lead counsel in that case

have to hold out for an extra $100 million for the class when such effort will still result in a zero

fees?  This hypothetical would appear to be an anomaly in which the interests of lead counsel and

the class are in conflict.  Professor Coffee suggests that this result can be eliminated by using a

more progressive fee structure, in which lead counsel shares in an increasing percentage of all (or

virtually all) dollars of recovery, rather than only in second tier dollars.  This strikes me as a

sensible suggestion, particularly since the evil that a substantial first tier is intended to eliminate

– a sell-out settlement by a “lemon lawyer” – can also be prevented by the supervising court

exercising its discretion vigorously to reject inadequate settlements.

2. Auction Results.

It would appear that Judge Walker is certainly correct that “no matter what else is said,

the fees that have been generated in cases where lead counsel have been competitively selected
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are less, and usually substantially less, than the share of recovery that has been taken through the

standard benchmark approach.”  Task Force on Selection of Class Counsel, Public Hearings,

March 16, 2001, pp. 39-40.  For example, the fee award in Cendant amounted to 8.27 percent of

the actual recovery, and the fee in Auction Houses (together with expenses) came to

approximately 5 percent.  Compare these awards to NERA’s estimate of the average fee award in

securities class actions, which is in the neighborhood of 33 percent.  The fee (including expenses)

in Auction Houses is one-third of the “going rate” for attorney fees in mega-fund cases of about

15 percent.  In fact, Auction Houses is the first time I have ever heard the complaint by one of my

colleagues in the plaintiff’s bar that our a fee was too low.

Of course, statistics such as the above relate only to the split between plaintiffs and lead

counsel of the recovery obtained.  While useful as a means of obtaining a certain perspective,

they do not measure the real goal of selecting lead counsel, which is to maximize the net

recovery of the class.  In order to do that, we need to compare the amount of plaintiffs’ net

recovery with plaintiffs’ damages.  That is the percentage a client really cares about.

In Auction Houses, we received a cash value of $512 million (actually somewhat more,

because of the extra coupons contributed by defendants, but that’s a different story).  After

deduction of lead counsel’s fees and expenses the settlement amounted to 1.69 times single

damages, which I think is a record for an antitrust settlement.1  Taken together, the results in

Auction Houses amount to what amounts to the legal equivalent of a “hat trick” in hockey: a

record high class recovery percentage and a record low fee percentage obtained in record time.
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3. Appropriateness of Lead Counsel Auctions Generally.

Notwithstanding the extremely positive results of lead counsel auctions in the limited

number of cases so far, reaction to their use has been met with skepticism by some and outright

hostility by others.  Beyond the predictable reactions of those who for personal or economic

reasons oppose any change in the status quo, some thoughtful commentators have suggested that

auctions are appropriate only for a minority of cases, and are positively inappropriate for certain

types of cases.  I would now like to address some of these purported limitations on the use of

lead counsel auctions.

a. Claim Jumping.  Some commentators and judges have suggested that

lead counsel auctions are not appropriate where the case in question was filed by one or more

lawyers whose original work discovered the violation of law in the first place.  If such cases are

then handed off to a bidder willing to allocate more of any recovery to the class, so the argument

goes, lawyers whose forte is the investigation and discovery of legal violations will go do

something else rather than have their cases usurped by higher bidders, to the detriment of the

public good.  The first thing to notice about this argument is that it seems to disregard the first

principle of selecting and compensating lead counsel: that it should be done to maximize the net

recovery to the class.  Rewarding with a lead counsel position a lawyer who may be a great

investigator but an inexperienced or inept trial lawyer would not seem to be the best way to

maximize the recovery of the class.  A much better approach, thoroughly in keeping with the

common fund doctrine, would be to reward the finder separately for his work in some fashion,

e.g., with a percentage of the recovery, but to auction the position of lead counsel to the firm that

can get the most value to the class.  The finder thus has a continued incentive to unearth
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violations and lead counsel can be selected consistent with the principle of maximizing the net

recovery of the class.

b. Insufficient Information.  Some commentators have stated that auctions

are a bad idea when liability is “uncertain” or the extent of harm is unknown.  Indeed, in Auction

Houses Judge Kaplan noted that the lead counsel auction in that case approached an efficient

market for legal services in part because the bidding attorneys had more information with which

to evaluate liability and damages than typically is available.  That may well be, but I can assure

you that liability in Auction Houses was far from certain, specifically with respect to proving

collusion as to the buyers’ premium, which was where 70 percent of the class’s total damages

were.  Defendants consistently denied any collusion with respect to the buyers’ premium and the

Department of Justice to this day has not indicted any defendant for conduct relating to the

buyers’ premium.  If lead counsel auctions were only appropriate in cases where liability is all

but conceded, then Auction Houses would not have been a good case for a lead counsel auction.

The problem with limiting lead counsel auctions to cases where liability is virtually

conceded, or more generally where “enough information is known to be able to make an

informed bid”, is that the former cases will be relatively rare and the latter will be utterly in the

eye of the beholder.  How much needs to be known in order to make an “informed” bid?  The

reality is that lawyers who make their living doing contingent fee work “bid” on potential cases

with incomplete information virtually every time they propose a retainer agreement to a client.  In

most cases liability is uncertain and the extent of damages problematic.  That does not stop a

good lawyer from being able to handicap both and propose a sensible contingent fee.  Class

actions are no different.  The only circumstance in which “incomplete” information should
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prevent a court from selecting lead counsel by auction is where information is so lacking that no

qualified firm is willing to submit a bid. 

In this respect, I mildly disagree with Professor Coffee’s suggestion that some minimum

number of qualified bidders (Professor Coffee suggests six) is necessary in order for an auction

to be appropriate.  It may be true that a very small number of bidders will not necessarily provide

the court with the same level of confidence in the result that a large number of bidders will do,

but it is surely not the case that no significant benefits accrue in using an auction even in that

situation.  One benefit of an auction is to drive each participant to compete against the others for

the benefit of the class.  Unless a bidder is assured in advance that no one else will bid, that

competitive discipline will still exist – and the class will still reap the benefits – whether there is

one bidder or twenty.  In Auction Houses, we had no idea how many firms would bid.  Although

twenty firms ended up submitting bids in that case, if it had turned out that only one or two

actually did so, our bid would still have been the same.  The point is that even auctions with

small numbers of bidders can result in the selection of lead counsel by competition, which would

appear to be far preferable to approaches having little, if anything, to do with increasing the net

recovery of the class.  I believe courts should be guided by practical considerations of

competition in describing whether to use an auction in the cases presented to them, rather than by

laying down specific requirements for a minimum number of bidders.

Conclusion

Lead counsel auctions can be a very effective tool for increasing net recoveries to class

members by (1) lowering fees through competition, and (2) increasing the value of claims by
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putting them in the hands of the lawyers who can do most with them.  Courts should be

encouraged to try lead counsel auctions in a wide variety of cases, preferably with structures that

provide direct economic incentives for lead counsel to maximize recoveries for the class, along

the lines of Auction Houses and Cendant. 
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