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Thank you for permtting me to testify before the Third
Crcuit Task Force on Sel ection of C ass Counsel. Auctions are
not necessarily inappropriate under all circunstances. However,
| have five principal concerns about auction procedures, which

lead me to believe that auctions should not becone the norm

1. Auction Procedures Deviate fromthe Wy
Sophi sticated Private Litigants Sel ect Counsel

First and forenost, auction procedures sharply deviate
fromthe way sophisticated private litigants select their counse
in high-stakes litigation. |In ny experience (as soneone who has
represented | arge corporations), sophisticated private litigants
eval uate quality first and forenost (by reputation and

credentials, and through interviews probing experience, ability
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and ideas for the case at hand). Negotiating a fee is usually
the final step, explored only with the final candidate or few
candi dat es.

Auctions, by contrast, are alnost by definition price
driven. Auctions are well calculated to mnimze the price of
fungi ble commpdities. However, there are several cases in which
aucti on-based fees probably have exceeded the fees that woul d
have been awarded after-the-fact under a traditional m x of
percent age-of -t he-recovery and | odestar-nultiplier nethodol ogies.

More fundanmental ly, |egal services in high-stakes
cases, |ike nedical services, are not fungible. A sophisticated
l[itigant with a high-stakes | egal claimor defense would no nore
put its representation out to general bid than you or | would put

our choice of a physician out to bid.

2. Auctions Create A Sea-Change In
Pr of essi onal Rel ati onshi ps and Responsibilities

My second concern is that auctions create a sea change
in professional relationships and responsibilities. Auctioning
cl ass representation anong counsel is ironic in response to
criticisms that class actions already are too | awer driven.

Auctions can forcibly divorce a class representative
fromhis or her chosen attorney and result in a shotgun
remarriage to a stranger, thereby creating novel and difficult

i ssues of professional rel ationships and professional
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responsibilities. Auctions marginalize the role of the class
representatives, who may be paired with unfamliar counsel
Auctions arguably are the polar opposite of Securities
Ref orm Act procedures, through which Congress sought to enhance
the authority of the |argest class representatives. Basically,

the auction nodel treats the class representatives as a cipher.

3. The Auction Mbdel My Encourage
Favoriti sm By Def ense Counse

A third, and wi dely voiced, concern with the auction
nodel is that it encourages cozy comuni cations between wel | -
connected plaintiffs’ counsel and defense counsel. Information
is power in preparing an auction bid. Information regarding the
strength or weakness of the case, as well as information
regarding the probability of early settlenment and the likely
settlement range, is trenmendously hel pful in preparing an
i nformed bi d.

This creates the perception, and potential, for
sweet heart deals in which a winning bid is based upon information
avai lable only to the bidder favored by defense counsel. This in
turn may influence the outcone of the litigation if the favored
bi dder is sel ect ed.

Settlenments often have followed swiftly on the heal s of
auctions. They also sonetines have occurred close to the

reported break point at which the auction bid maxim zes fees. At
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a mnimm there may be an appearance of favoritism and, at

worst, i1npropriety.

4. Auctions May Di scourage Meritorious Cases From
Being Filed And Di scourage Extensive Early Investigation

Auctions al so may di scourage neritorious class actions
frombeing investigated and filed, since the | awer and client
face the prospect of the case being appropriated by others. For
this reason, auctions are particularly inappropriate where
litigation is based in substantial part upon information and
| egal theories developed by the initiating attorneys and clients.
This is a frequently occurring circunstance.

For exanple, in the In re Nasdaq Market-Mkers

Antitrust Litigation, 187 F.R D. 465, 488 n.23 (S.D.N. Y. Nov. 9,

1998) (citation omtted) in which I was Plaintiffs Co-Lead
Counsel, the Court in approving a $1.027 billion settlenment
observed that:
Not ably, this is not a case where “plaintiffs
counsel can be cast as jackals to the governnent’s
lion, arriving on the scene after sone enforcenent
or adm nistrative agency has made the kill.”
Auctions can create a disincentive against the investigation and

spade work that devel ops neritorious cases, such as Nasdag.

5. Auctions Are Tine Consum ng And
Create A Vacuumof Initial Leadership




Last, but not least, is there really a current problem
sufficient to justify injecting into every class action a
procedure that is tinme-consumng for the court and parties, and
which likely creates an early vacuum of | eadershi p?

Auctions are always tinme consumng for the courts as
wel | as counsel. Auctions also tend to di scourage extensive
early preparation by plaintiffs, since the courts usually deny
fees (or award only nodest fees) to all but the w nning bidder.

More fundanental |y, auctions tend to create a vacuum of
organi zed | eadership on the plaintiffs’ side, during the early
mont hs of the case, while the auction procedures are vetted and

the auction is in progress.



Concl usi on
As noted above, auctions are not necessarily
i nappropriate under all circunstances. However, these concerns

lead me to believe that auctions should not becone the norm
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