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*i QUESTI ON PRESENTED

1. Does the University of Mchigan's use of racial preferences in undergraduate
adm ssions violate the Equal Protection O ause of the Fourteenth Anmendrment, Title VI
of the Gvil Rights Act of 1964 (42 U.S.C. 8§ 2000d), or 42 U.S.C. § 1981?

*ii PARTIES TO THE PROCEEDI NG

Petitioners are Jennifer Gratz and Patrick Hanmacher. They were plaintiffs in the
district court and appellants in the court of appeals. They bring this action on
their own behal f and petitioner Hanmacher also brings it on behalf of a certified
class of simlarly situated persons.

Respondents are Lee Bollinger, Janes J. Duderstadt, and The Board of Regents of the
Uni versity of M chigan. They were defendants in the district court and appellees in
the court of appeals.

*1 OPI NIONS BELOW

The opinion of the district court (Pet. App. |a-55a) [FNL] denying petitioners'
request for conplete relief is reported at 122 F. Supp. 2d 811. The decision of the
district court (Pet. App. 66a-90a) with respect to the argurments of the

i ntervenor-respondents is reported at 135 F. Supp. 2d 790.

FN1. "Pet. App." refers to the appendix filed with the petition in this case.

JURI SDI CTI ON
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The district court entered its order on January 30, 2001, and a judgment on
February 9, 2001. The case was docketed in the court of appeals as Nos. 01- 1333,
01- 1416, 01-1418, and 01-1438. Petitioners filed a petition for certiorari before
judgrment under this Court's Rule 11 on Cctober 1, 2002. The Court granted the
petition as to the first of the questions presented in the petition on Decenber 2,
2002, reported at 123 S. ¢&. 602. The Court has jurisdiction under 28 U S.C._ 8§
1254(1).

CONSTI TUTI ONAL AND STATUTORY PROVI SI ONS | NVOLVED

1. The Equal Protection O ause of Section 1 of the Fourteenth Arendnent provides
that no State shall "deny to any person within its jurisdiction the equal protection
of the laws."

2. Title Ml of the Cvil Rights Act of 1964, 42 U. S.C 8§ 2000d states: No person
inthe United States shall, on the ground of race, color, or national origin, be
excluded fromparticipation in, be denied the benefits of, or be subjected to
di scrimnati on under any programor activity receiving Federal financial assistance.

*2 3. 42 U.S.C 8§ 1981 states in pertinent part:

(a) Statenment of equal rights

Al persons within the jurisdiction of the United States shall have the sane right
in every State and Territory to make and enforce contracts, ... and to the full and
equal benefit of all laws and proceedi ngs for the security of person and property as
is enjoyed by white citizens....

(c) Protection against inpairnent
The rights protected by this section are protected agai nst inpairnment by
nongovernnent al discrimnation and inpairment under color of State |aw.

STATEMENT OF THE CASE
I. Plaintiffs/Petitioners

Plaintiffs and petitioners Jennifer Gratz and Patrick Hamacher applied for
adm ssion to the respondent University of Mchigan's College of Literature, Science
& the Arts (hereinafter "University" or "LSA") in 1995 and 1997, respectively. Pet.
App. 109a. Both Gratz and Hanacher were initially placed on a "wait-list" and were
subsequently deni ed admi ssion. Id.

Ms. Gratz applied with an adjusted grade point average of 3.8, [FN2] and an ACT
score of 25. 1d. at. 113a. She was notified by letter dated January 19, 1995, that
the LSA had "del ayed" a final decision on her application until early to md-April.
The letter also inforned Gratz that her application was classified as "well
qualified, but |ess conpetitive than the students who ha[d] been admtted on *3
first review" Pet. App. 109a; App. 73. By letter dated April 24, 1995, the
University wote to Ms. Gratz that "all of the applications have now been revi ened
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and [the University] regret[s] to informyou that we are unable to offer you

adm ssion." Pet. App. 109a; App. 75. She accepted an offer for adm ssion into the
freshman class of another institution, the University of Mchigan at Dearborn, where
she enrolled in the fall of 1995 and graduated in 1999. Pet. App. 109a.

FN2. Upon receipt of an application, the University recal cul ated an
applicant's high school grade point average based on the applicant's academc
courses fromtenth and el eventh grades, plus other factors. Pet. App.

111a- 12a.

Patri ck Hanmacher applied in 1996 for admssion into the fall 1997 freshman cl ass of
the LSA. Id. at 109a. He applied with an adjusted grade point average of 3.0, and an
ACT score of 28. Id. at 115a. By letter dated Novenber 19, 1996, the University
informed M. Hanacher that it "nust postpone" a decision on his application until
"md-April." Pet. App. 109a; App. 77. The letter stated further that "[a]lthough
your academic credentials are in the qualified range, they are not at the |evel
needed for first review adm ssion" to the LSA Pet. App. 109a; App. 77. On or about
April 8, 1997, the University informed M. Hamacher that after further review it
was unable to offer himadm ssion to the LSA. Pet. App. 109a-10a. He accepted
adm ssion into another institution, Mchigan State University, where he enrolled in
the fall of 1997 and graduated in 2001.

Il. The University's Adm ssions Policies and Practices

The University admts that it uses race as a factor in naking adm ssions deci sions
and that it is the recipient of federal funds. Pet. App. 108a-09a; App. 46. It
justifies its use of race as a factor in the adm ssions process on one ground only:
that it serves a "conpelling interest in achieving diversity anong its student
body." Record 78, Cir. App. 314. [FN3] Admission to the University is selective, *4
nmeani ng that many nore students apply each year than can be adnitted, and the
Uni versity rejects nmany qualified applicants. Pet. App. 108a. The University has a
policy, however, to admt all qualified applicants who are nenbers of one of three
select racial mnority groups which are considered to be "underrepresented" on the
canmpus: African Anericans, H spanics, and Native Amrericans. According to a 1995
docunent authored by the University:

FN3. "CGr. App." refers to the Joint Appendix filed by the parties in the
Sixth Grcuit in this case.

[Minority guidelines are set to adnmit all students who qualify and neet the
standards set by the unit liaison with each academc unit, while majority guidelines
are set to nmanager [sic] the nunber of adm ssions granted to satisfy the various
targets set by the colleges and school s.

Thus, the significant difference between our eval uation of underrepresented
mnority applicants and najority students is the difference between neeting
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qualifications to predict graduation rather than selecting qualified students one
over another due to the l|arge volune of the applicant pool
App. 80-81. [FN4]

FN4. "App." refers to the Joint Appendix filed with petitioners' brief on the
nmerits.

The University acknow edges that its consideration of race in the adm ssions
process has the effect of admtting virtually every qualified applicant fromany of
t he designated underrepresented mnority groups. Pet. App. 1llla; Record 78, Cr
App. 355-56. It generally defines a "qualified" applicant to be one who coul d be
expected, on the basis of the information contained in his or her application, to
achi eve passing grades as a student in the school to which the applicant has applied
for adm ssion. Record 78, Cr. App. 331, 383-84.

*5 The University's Ofice of Undergraduate Adm ssions ("QUA") oversees and

i npl enents the LSA adm ssions process. OUA uses witten guidelines in effect for
each academ c year. Pet. App. 110a. Admi ssions counselors are generally expected to
make adm ssions decisions in accord with the guidelines, although there is sonme
discretion to depart fromthem and counselors are expected to discuss any
departures with a supervisor. |Id. at 110a; Record 78, Gr. App. 325, 326, 332, 353.

The guidelines for all the years at issue (1995-2000) vary sonewhat because, after
comrencenent of the litigation, the University nmade changes to them D scussed bel ow
first are the guidelines that were in effect for freshman entering classes for 1995
to 1997, when the suit was filed. Following that is a discussion of the guidelines
in effect for 1998 to 2000, when the notions for summary judgnent were heard and
deci ded. The parties stipulated that the changes in the guidelines over these years
were changes in the "nechanics" only and that there was no substantive change in the
Uni versity's consideration of race. Pet. App. 1ll6a.

A. Admi ssions Quidelines for 1995-1997

Witten guidelines for all LSA classes comencing in 1995, 1996, and 1997 have in
common the use of grids or tables that are divided into cells representing different
conbi nations of small ranges of adjusted high school grade point averages and scores
on ACT or SAT tests. Pet. App. 112a, 115a. The grade point averages are adjusted
first by clerical enployees and second by adm ssions counselors. Id. at 11la-12a
The adjustnments nade by the admi ssions counsel ors are based on application of
separate witten "SCUGA" guidelines, which result in a score on a four-point scale
("GPA 2") that is represented in the tables for each year. The SCUGA gui del i nes cal
for addition or subtraction of points based on the quality of an applicant's high
school ("S"), strength of curriculum ("C'), unusual circunstances ("U'), *6
geographic factors ("G'), and alumi relationships ("A"). Id. at 1lla-12a

Each cell in the Quidelines tables includes one or nore possible actions for

consi deration by the adm ssions counselor reviewing an applicant's file. Generally,
the guidelines call for action on an application under one of the follow ng
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categories: adnmit, reject, delay (for nore information), or postpone (wait-list).
The guidelines for applicants in 1995 (which included Jennifer Gratz) have four
separate tables, one for each of the followi ng groups of applicants: in-state
non-mnority students; out-of-state non-mnority students; in-state mnority
students; and out-of-state mnority students. Pet. App. 112a; App. 121-24. For
applicants in 1996 and 1997, there are two tables -- one for in-state, and one for
out-of-state applicants -- with mnority and non-mnority acti on codes provided for
separately in each of the individual cells. The top row of each cell represents the
gui delines action for white or non-preferred- mnority students, and the bottomrows
are for "underrepresented" mnority applicants and di sadvantaged or other students
desi gnated as "underrepresented.” App. 137-38, 153-54. The addition of a new" '
factor for underrepresented mnority status in 1997 had anot her consequence:
underrepresented mnorities, solely based on their race, had one-half point (.5)
added to their grade point average calculation used in the already discrimnatory
gui delines tables. App. 111-12

The guidelines tables comonly call for different courses of action based on race
for applicants whose credentials are in the same cell. CGenerally, the guidelines
calling for admi ssion are found in cells representing relatively hi gher conbinations
of adjusted grade points ("GPA 2" or "selection index") and test scores than in
cells providing for delay, postpone, or rejection. The guidelines reflect that
adm ssions decisions are generally nore conpetitive for out-of-state than in-state
applicants. The guidelines also establish that adm ssions decisions for whites and
non-preferred mnorities are generally nore *7 selective (requiring higher GPA 2 and
test scores for adm ssion) than adm ssion decisions for the "underrepresented”
mnority applicants. App. 121- 24, 137-38, 153-54. [FN5]

FN5. In sone cases, the guidelines called for automatic rejecti on based on | ow
grades or test scores. "Underrepresented" mnorities, however, were never
rejected automatically. Pet. App. 46a.

Adm ssions data illustrate the consequences of the University's two-track

adm ssions policies. Gven conparable grades and test scores, the rates of adm ssion
for students fromthe "underrepresented" racial and ethnic groups are generally much
hi gher than the rates for students fromthe disfavored racial and ethnic groups. In
1995, for exanple, students fromthe "underrepresented” mnority groups whose grades
and test scores placed themin the sane cell as Jennifer Gatz (GPA of 3.80-3.99 and
ACT of 24-26) had an admission rate of 100% Record 79, Pl.Exh. G5 Gr. App. 590.
For that same conbination of grades and test scores a total of 378 "Not
Underrepresented" students applied, while only 121 were offered adm ssion. 1d. The
1996 data convey simlar information. Record 79, Pl.Exh. LL, Cr. App. 595; Record
79, Pl.Exh. MM Cr. App. 596.

Under the 1995-1997 guidelines (and in 1998), the University admtted all qualified
applicants fromthe "underrepresented" mnority groups as soon as possible, without
deferring or postponing (waitlisting) their applications. Pet. App. 114a-15a.
Students fromother racial groups, like Jennifer Gratz and Patrick Hamacher, could
have their applications deferred or postponed. In a change initiated after
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commrencenent of the lawsuit, however, beginning with the 1999 entering class, the
Uni versity abandoned its approach of "immedi ately" admtting all qualified
"underrepresented” mnority students. |nstead, adm ssions counselors were permtted
to "flag" for later consideration a file that fell into certain established
classifications. Id. at 117a. One of those classifications consisted of qualified
"underrepresented” mnority students neeting a designated sel ection index score. Id.

*8 For years 1995-1998, defendants also "reserved" or "protected" spaces in the
class for nenbers of certain groups of students, including students fromone of the
three "underrepresented” mnority groups. Id. at 114a-15a. According to the
Uni versity, "as applicants froma particular group are adnmtted over the course of
t he adm ssi ons season, the protected spaces reserved for that group are used.”
Record. 78, Pl.Exh. I, CGr. App. 319. If the pool of qualified applicants fromthese
"underrepresented” mnority groups never reached the nunber of "protected spaces,"
those slots "opened up" and could be filled by students who were not nenbers of one
of the "underrepresented" racial groups. Record 78, Pl.Exh. H Gr. App. 310.

B. Adm ssions Quidelines for 1998-2000

The University dispensed with the grids after comrencenent of this lawsuit. The
1998 guidelines instead used a "sel ection index" calculated on a variety of factors
and scored on a scale of up to 150 points. Pet. App. 33a; App. 173, 181-97. For
exanpl e, the 1998 gui delines actions to be taken on an application are divided
linearly as follows: 100 to 150 points (admt); 95-99 points (admt or postpone);
90-94 points (postpone or admt); 75-89 points (delay or postpone); 74 points and
bel ow (delay or reject). App. 173

The factors used to calculate an applicant's "sel ection index" under the 1998
guidelines are simlar to factors used in prior years. Up to 80 points can be based
on hi gh school grade point average (e.g., 40 points for a 2.0 GPA; 60 points for a
3.0; and 80 points for a 4.0). App. 197. Up to 12 points, representing a perfect
ACT/ SAT score, can be earned for perfornmance on either of the two standardi zed
tests; up to 10 points for quality of school; from8 to -4 points for strength or
weakness of high school curriculum 10 points for in-state residency; 4 points for
alumi relationships; 1 point for an outstanding essay (changed to 3 points
begi nning in 1999); and 5 points for personal achi evenent or |eadership on the
national level. 1d. Under a "mscellaneous" category, a flat 20 points are added for
one of several factors, including an applicant's nenbership in an *9
"underrepresented" racial or ethnic mnority group. Pet. App. 116a; App. 195, 197

The University adopted the 1998 guidelines with the intent to admt and enroll the
sane conposition of class as had been adnmitted and enroll ed under the previous

gui delines. Pet. App. 34a; App. 277. The change was not intended to i ncrease or
decrease the extent to which race and ethnicity was considered in the adm ssions
process fromprior years. Record 78, Pl.Exh. J, CGr. App. 339; Record 78, PlI.Exh. K
Cr. App. 365. The University continued to use the 150- point selection index system
for years 1999 and 2000 (the year the district court heard the notions for sumary
judgrment). Pet. App. 117a

I1l. Proceedi ngs Bel ow
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A. The District Court

Plaintiffs comrenced this action in Cctober 1997. The district court certified a
class of plaintiffs, pursuant to Federal Rule of Gvil Procedure 23(b)(2), in an
opinion and order filed Decenber 23, 1998. App. 52-71. It also agreed to bifurcate
determination of liability and danages, with liability to be decided first. Id. at
71. The district court heard the parties' notions for summary judgnent on Novenber
16, 2000. In an opinion filed on Decenber 13, 2000, and order filed on January 30,
2001, the district court granted plaintiffs' notion for summary judgnment with
respect to declaring the University's adm ssions systemfor years 1995-1998
unlawful, Pet. App. 3a; granted the University's notion for summary judgnent with
respect to defendants' 1999 and 2000 admi ssions systens and plaintiffs' claimfor
injunctive relief, id., and granted the University's notion for summary judgnment on
plaintiffs' clains against the individual defendants asserted under 42 U S.C_ §
1983. Id. at 4a. In a separate opinion filed on February 26, 2001, id. at 66a-90a
the district court rejected the argunents of the intervenors for justifying the
Uni versity's racial preferences.

*10 In its Decenber 13, 2000, opinion, the district court concluded that diversity
was a conpelling interest. Id. at 14a-32a. In explaining its reasoning, the district
court stated that it did "not necessarily agree" with the Nnth Grcuit's concl usion
in Smth v. University of Washington, Law Sch., 233 F.3d 1188 (9th G r. 2000), cert.
denied, 532 U.S. 1051 (2001) that Justice Powell's analysis was the "narrowest"
rationale for the holding of this Court by application of the analysis approved in
Marks v. United States, 430 U S. 188, 193 (1977). Pet. App. 17a. Nonethel ess, the
district court added that it "reache[d] the sane ultinmate conclusion as the Ninth
Crcuit, i.e., that under [Regents of University of California v. Bakke, 438 U. S
265 (1978)], diversity constitutes a conpelling governnental interest in the context
of higher education justifying the use of race as one factor in the adm ssions
process, albeit through sonewhat different reasoning." Id. at 17a

The district court held that the adm ssions policies for years 1995-1998 were not
narrowly tailored, id. at 43a-48a, but that the policies in effect in 1999 and 2000
(when the notions for summary judgnent were argued) were narrowly tailored, id. at
34a-43a. It reached this bifurcated result by concluding that there were substantive
differences in the policies for these two tine periods. The concl usion contradicted
the parties' stipulated fact that the substance of defendants' consideration of race
had not changed over these years. |d. at 116a

B. The Court of Appeals

Al parties appeal ed some part of the district court's orders and judgnents. The
district court had entered an order dated January 30, 2001, which both effectuated
the decisions nade in the Decenber 13, 2000, opinion and nade the necessary findings
pursuant to 28 U.S.C 8§ 1292(b). The University filed a petition, and plaintiffs
filed a cross-petition, seeking perm ssion to appeal fromthe January 30, 2001
order. The Sixth Grcuit granted both requests for perm ssion to appeal by order
dated *11 March 26, 2001. The two appeal s were docketed in the court of appeals as
appeal nunbers 01-1416 and 01-1418.
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Plaintiffs also filed as a natter of right, pursuant to 28 U S.C § 1292(a), an
appeal fromthe district court's summary judgnent dismissing the plaintiff class's
request for injunctive relief. In the sane appeal, plaintiffs sought review as a
matter of right, pursuant to 28 U.S.C._ 8§ 1291, of the district court's fina
judgrment (for which it had directed entry pursuant to Rule 54(b)) dismssing their
clai ns agai nst the individual defendants in their individual capacities on grounds
of "qualified imunity." This appeal was docketed as appeal nunber 01-1333.

A fourth appeal was filed by the intervenors with respect to the decision of the
district court rejecting the intervenors' proffered justifications for the

Uni versity's use of racial preferences in adm ssions. This appeal was docketed as
appeal nunber 01-1438

In May 2001, plaintiffs filed in the court of appeals a petition for initial
hearing en banc, which was eventually granted on Cctober 19, 2001, as was such a
petition in Grutter v. Bollinger, 288 F.3d 732, 757 (6th Gr.), cert. granted, 123
S. &. 617 (2002) (No. 02-241). The order is contained in the appendix to
plaintiffs' petition for wit of certiorari at Pet. App. 100a-102a, and is reported
at 277 F.3d 803. The court of appeals heard argunent separately on both cases on
Decenber 6, 2001. On May 14, 2002, the court of appeals issued its 5-4 decision in
Gutter v. Bollinger. In the opinion, the court of appeals stated that it would
separately render its decision in this case in a "forthcom ng" opinion. See Grutter
v. Bollinger, 288 F.3d at 735 n.2. On Cctober 1, 2001, because no opi nion had been
issued in this case, plaintiffs petitioned the Court pursuant to Rule 11 for a wit
of certiorari before judgnent. That petition was granted on Decenber 2, 2002 with
respect to the Question Presented herein. App. 327

SUMVARY COF ARGUMENT

The University has not net its heavy burden of justifying the racial preferences
that it enploys in student *12 adm ssions. The |arge, nechanical preferences given
for all years at issue to nmenbers of specified racial or ethnic groups that the
Uni versity deens to be "underrepresented” on the canpus are not narrowy tailored to
achi eve a conpel ling purpose, or any purpose except racial balancing. A though the
Uni versity purports to enploy the preferences on the authority of Justice Powell's
opinion in Regents of University of California v. Bakke, 438 U S. 263 (1978), they
cannot be upheld on that basis

The automatic award of a fixed preference to every nenber of a specified racial or
ethnic group is nothing like what Justice Powel|l approved in Bakke. |ndeed, he
rejected the systemati c award of preferences, based solely on race or ethnicity,
that the University's preferences entail. Justice Powell voted to strike down the
quota system under consideration in Bakke. He nade clear that there is nore than one
way to operate a quota, and the University's systemis certainly the functional
equi valent of one. This is true for all the multiple forns that the preferences have
taken, both before and after commencenent of the suit. Their common denoninator is
the nmai ntenance of a race-based doubl e standard in adm ssi ons. The purpose and
effect of the University's policies is to admt all "qualified" nenbers fromthe
preferred mnority groups, while requiring "qualified" applicants fromall other
groups to conpete for the scarce places remaining in the class. These preferences
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are certainly nore potent than those struck down in Bakke, in which many qualified
mnorities were rejected, and in which the preference was confined to di sadvant aged
nmenbers of the designated mnority groups.

Simlar considerations denonstrate that the University's preferences are unl awf ul
inlight of the factors that the Court's other precedents have consi dered inportant
to the narrowtailoring analysis. The preferences are of unlinmited duration; the
assunption that diversity of viewpoints and perspectives will be achi eved by
sel ecting students based on their race anounts to inpermssible stereotyping; and
race-neutral alternatives to the preferences have not been neaningfully considered.

*13 While intellectual diversity can be obtained through race-neutral neans, nanely
t hrough | ooking for such diversity directly, rather than through using race as a
proxy, an interest in diversity is neither a conpelling state interest, nor one
suited to narrow y-tailored nmeans consistent with this Court's precedents. The Court
did not recognize an interest in diversity as a conpelling justification for racia
preference in Bakke, as only Justice Powell endorsed it as such. Hs rationale
derived fromprinciples of "acadenmic freedom" finds no support in the Court's cases
on that subject.

The Court's precedents subsequent to Bakke have in fact rejected sone of the

prem ses upon which Justice Powell's rationale would grant discretion to educationa
institutions to consider race in adm ssions. These precedents have established
standards for judging whether an interest is conpelling. They are standards that an
interest in diversity cannot possibly pass. The interest has no principled limts,
particularly when, as the University argues, the scope of the interest, and the
types of diversity to be sought, are subject to the discretion and judgnent of those
who will enploy the preferences. The interest is at |east as anorphous and
indefinite as other interests rejected as conpelling, such as renedying the effects
of societal discrimnation or providing role nodels to children. This is so whether
or not such interests al so produce benefits, educational or otherw se

The University's unbridled use of race and ethnicity in naking adm ssi ons deci si ons
belies its claimthat it has relied on anything contained in Bakke to justify its
preferences. It is settled |aw that race and ethnicity can be used only when
necessary to achieve a conpelling interest, and then only through narrow y-tail ored
nmeans. As this and other litigated cases denonstrate, there is no principled,
limted, workable way that race and ethnicity can be used to achieve an interest in
diversity consistent with constitutional standards.

*14 To justify the use of race and ethnicity as considerations in adm ssions on the
basis that diversity is a conpelling interest would be to nake a substantial and
dramatic break fromthis Court's articulated equal- protection principles. It would
infringe on fundanental rights protected by the Fourteenth Amendnent and the ot her
civil rights statutes at issue here.

ARGUVMENT

The University of Mchigan's Use of Racial Preferences in Undergraduate Adm ssions
Violates the Equal Protection O ause of the Fourteenth Anendnent, Title VI of the
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Gvil Rights Act of 1964 (42 U.S.C. 8§ 2000d), and 42 U.S.C. § 1981.

[Rlacial discrimnations inposed by Iaw, or having the sanction or support of
governnent, inevitably tend to underm ne the foundati ons of a society dedicated to
freedom justice, and equality. The proposition that all nen are created equal is
not nere rhetoric. It inplies a rule of law -- an indispensable condition to a free
society -- under which all nmen stand equal and alike in the rights and opportunities
secured to them by their governnent.

-- Brief Amicus Curiae of the United States (1952) [FN6]

FN6. Brief Amcus Curiae of the United States (1952) filed in Brown v. Board
of Educ., 347 U. S. 483 (1954), quoted in 49 Landmark Briefs and Argunents of
the Suprenme Court 118 (Philip B. Kurland & Gerhard Casper eds. 1975).

[Rlace is a defining characteristic of Arerican life.
-- Brief of the University of Mchigan (1999) [FN7]

FN7. Record 81, Defendants' Opposition to Plaintiffs' Mtion for Partial
Surmmary Judgrment and Menorandum in Support of Defendants' Cross-Mtion for
Summary Judgrent (May 3, 1999).

*15 The issues franed by this case present two fundanentally different visions of
our country and hol d out opposing prospects for its future. One seeks to realize
"[t]he dream of a Nation of equal citizens in a society where race is irrelevant to
personal opportunity and achieverment." Gty of Richnmond v. J.A CGoson Co., 488 U. S
469, 505-06 (1989). The other is based on a view not only that "race matters," [FN8]
but also that race should natter in the governnent's treatnent of individuals, now
and indefinitely into the future. The "l esson of the great decisions" of this Court
is to enbrace the first of these visions and to resolutely repudiate the latter. See
Al exander M Bickel, The Mrality of Consent 133 (1975). [FN9] Petitioners return to
this lesson in asking the Court to invalidate the University's programof racial
pr ef erences.

FN8. See, e.g., "Questions and Answers about the Lawsuit Against the
Uni versity of M chigan Law School ," http://
www. | aw. um ch. edu/ newsandi nf o/ | awsui t/ ganda. ht m

FN9. See also WIlliamVan A styne, Rites of Passage: Race, The Suprene Court,
and the Constitution, 46 U Chi. L. Rev. 775, 797 (1979) ("This judicial
resolve to renove the race line fromour public |life has been the nost

credi ble and adnmirabl e position for the Court steadfastly to maintain. ...").

The University has repeatedly nade the renarkabl e assertion that we are "as
racially separate today as ... before Brown v. Board of Education, the Gvil R ghts
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Act of 1964 and the Voting R ghts Act of 1965." [FNLO] Al though the statenent is
certainly false, it should not be surprising that race continues to divide us when
official governnent action tolerates, sponsors, and perpetuates enduring *16
division and different treatnment based on race. To the extent that the University's
pessim stic view that "your skin color determines ... where you live, where you go
to work, and with whomyou work" [FN11] is true, it is a reason for governnent to
rededicate itself to a coomitnment to the principle of non-discrimnation. It is
certainly not a reason or justification for governnment itself to nake decisions
about i ndividual s because of their race or "skin color."

FN10. Final Brief of Appellees 36 (July 31, 2001).

FN11. Statement of current University of Mchigan President Mary Sue Col eman,
http://ww. um ch. edu/ %7Enewsi nf o/ Rel eases/ 2002/ Dec02/ r1 20202. ht i #col enan

It is because racial and ethnic classifications "are by their very nature odious to
a free peopl e whose institutions are founded upon the doctrine of equality,”

H rabayashi v. United States, 320 U.S. 81, 100 (1943), that we can "tolerate no
retreat fromthe principle that government nay treat people differently because of
their race only for the nost conpelling reasons,” Adarand Constructors, Inc. v.

Pena, 515 U.S. 200, 227 (1995), and that the neans enpl oyed nust al so be necessary,
i.e., "narrowWy tailored" to achieve the conpelling interest. Id.

Governnental commitnent to the principle of non-discrimnation does not nean that
governnent is disabled fromrecognizing identified race discrimnation and acting to
remedy it. Accordingly, the Court has recognized a conpelling interest in renmedying
such discrimnation through narrowl y-drawn neans. Id. at 227; J.A Coson Co., 488
U S at 509. Butthat is an interest entirely different fromone that values an
i ndividual nore or |ess than another because of his or her race or ethnicity. The
Uni versity does the latter when it uses race and ethnicity as factors in deciding
who anong the nmany individuals applying for adm ssion receives one of the limted
spaces in the class. It has never justified its racial preferences on the grounds of
remedyi ng past or present identified discrimnation. See Pet. App. 74a. Instead, its
stated purpose for considering race in the adm ssions process is *17 the achi evenent
of "diversity" in the conposition of the class

Inherent in the concept is the notion that one student will nake a greater or
| esser contribution to the class because of his or her race or ethnicity. If such a
view is accepted, it nust be because one can nmake certain legitimte and rel evant
assunptions about an individual based on racial and ethnic characteristics. This
view should not be tolerated as a justification for racial preferences. See Metro
Broadcasting, Inc. v. FCC 497 U 'S 547, 615 (1990) (O Connor, J., dissenting)
(noting that "the interest in diversity of viewpoints provides no legitinmate, much
| ess inportant, reason to enploy race classifications apart fromgeneralizations
i nperm ssibly equating race with thoughts and behavior") (enphasis added). Cf.
MIller v. Johnson, 515 U S. 900, 912 (1995) (noting that race-based assi gnment of
voters may "enbody stereotypes that treat individuals as the product of their race,
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eval uating their thoughts and efforts -- their very worth as citizens -- according
to criterion barred to the Governnent by history and the Constitution") (quoting
Metro Broadcasting, Inc., 497 U S. at 604 (opinion of O Connor, J., dissenting)).

The interest in diversity that the University asserts in justification of its
raci al preferences is based on stereotypes. It |ooks to use race as a proxy for
genuine intellectual diversity that can be found directly in the different outl ooks,

backgrounds, experiences, and talents of each unique individual. It is not an
interest that the Court has ever recogni zed as a conpel ling governnenta
justification for racial preferences. The | one opinion of Justice Powell in Regents

of University of California v. Bakke, 438 U. S. 265 (1978), did not establish for the
Court a recognized conpelling state interest in diversity. The Court's subsequent
precedents furnish standards agai nst which the clainms for the diversity interest can
be nmeasured. What energes froman anal ysis of these cases is the conclusion that
diversity as a basis for enploying racial preferences is sinply too open-ended
ill-defined, and indefinite to constitute a conpelling interest capable of
supporting narrow y- tailored neans. Because the interest in diversity *18 is not
tied to remedying identified violations of the equality guarantee, it is limted
only by the standardl ess discretion of educational institutions, each nmaking its own
choi ces about the kind of racial and ethnic mx, or diversity, that it desires. See,
e.g., Gutter v. Bollinger, 288 F.3d 732, 751 (6th Gr. 2002) (noting that "some
degree of deference nust be accorded to the educati onal judgnent [of schools] inits
determ nati on of which groups to target").

The University's use of racial preferences is a case study in their dangers and the
reasons why they cannot be constitutionally justified by an interest in diversity.
The preferences treat applicants not as uni que human bei ngs, but instead as nenbers
of discrete racial and ethnic enclaves. Bare racial and ethnic status is enough to
qualify or disqualify an applicant for substantially different treatnent and
outcones in the adm ssions process.

Moreover, the University's actual use of racial preferences on a rationale never
accepted by the Court as conpelling does not renotely resenble the kind of
consideration of race and ethnicity that Justice Powell endorsed in Bakke. Far from
relying on Justice Powel|l's approach, the University has ignored and even repudi at ed
it. In a nunber of respects, it operates the kind of "two-track" or "dual" adm ssion
system Bakke, 438 U.S. at 315 (opinion of Powell, J.), that Justice Powell's
anal ysis and the result in Bakke forbid. The neans enpl oyed by the University al so
enbody clear departures fromprinciples laid down by the Court's nore recent
precedents.

Having failed to neet its heavy burden of proving that its use of racia
preferences is narrowWwy tailored to achieving a conpelling state interest, the
University has violated plaintiffs' rights under the Equal Protection C ause of the
Fourteenth Amendnent and Title VI, 42 U S.C 8§ 2000d. [FN12] *19 The University's
preferences also violate plaintiffs' rights under 42 U S.C._ 8§ 1981, which forbhids
discrimnation on the basis of race in contracting, including contracts for
educational services. See discussion infra at 49
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FN12. The Court has held that Title VI prohibits only that conduct prohibited
by the Equal Protection dause, so that the same strict-scrutiny analysis
applies to plaintiffs' Title VI clains. See, e.g., A exander v. Sandoval, 532
U S 275 285-86 (2001).

I. The University's Use of Racial Preferences Denonstrates Defiant Resistance to
This Court's Precedents.

In defending its rigid, mechanical racial preferences on the asserted ground that
they conport with Justice Powell's strictures on the use of race in adnmissions as
set forth in his opinion in Bakke, the University in fact nocks that opinion. Wat
Justice Powel |l alone wote about academ c freedomand diversity as justifications
for the consideration of race in adm ssions processes, the University reads broadly
as an endorsenent by the Court. Yet what a ngjority actually decided with respect to
the admi ssi ons program struck down i n Bakke, the University treats as if the
anal ysis was good for that case only. The neans enpl oyed by the University through
its use of racial preferences are nmanifestly unlawful under Bakke as well as the
Court's subsequent precedents. See, e.g., Gty of Rchnmond v. J.A. CGroson Co., 488
U S. 469 (1989). Because the University has the temerity to defend its egregi ous
preferences on the basis of Justice Powell's opinion in Bakke, it is instructive to
begi n there.

A. In Bakke, the "special adm ssions progrant of the University of California

Medi cal School at Davis ("Davis") reserved 16%of the places in the first-year class
for menbers of specified racial and ethnic mnorities who were educationally or
economi cal |y di sadvant aged. Bakke, 438 U.S. at 275 (opinion of Powell, J.). Like the
Uni versity's adm ssions system the Davis programoperated on a "rolling" adm ssions
basis, i.e., applications were acted on throughout the adm ssions season. Id. Al so
like the University, Davis reserved places in the class only for "qualified" nenbers
of the designated mnority racial groups. Many nore minority students applied for
the programthan there were avail abl e spaces, and nost *20 minority applicants were
rej ected under both the special and regular adm ssions prograns. Id. at 275- 76 &
n.5. The programwas also "flexible" insofar as there was no "floor" or "ceiling" on
the total nunber of mnority applicants to be admtted. Id. at 288 n.26. That is,
Davis did not use all the reserved seats for disadvantaged mnority students if
there was an insufficient nunber of such applicants who qualified. Id. Five

Justices, including Justice Powell, held that the Davis programunlawfully
considered race in the adm ssions process. Id. at 320 (opinion of Powell, J.); id.
at 421 (opinion of Stevens, J., joined by Burger, CJ., Stewart, and Rehnqui st,
JJ.). Another group of five Justices, also including Justice Powell, reversed the
judgrment of the California Suprene Court enjoining Davis fromusing race under any
circunstances. Id. at 320 (opinion of Powell, J.); id. at 326 (opinion of Brennan

J., joined by Wite, Marshall, and Bl acknun, JJ.). No one theory, though, expl ained
for what purposes race coul d be used.

Justice Powel|l's vote to invalidate the Davis programnmade for a majority since
four other Justices in Bakke decided on different grounds that race could not be
considered in the adm ssions process. Because Justice Powell's analysis allowed for
sone consideration of race, what is prohibited in the consideration of race under
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his analysis is prohibited by a magjority of the Court in Bakke. This is so

i ndependent of any assessnent about whether his articulation of permssible uses of
race states a rationale for a holding of the Court on the basis of a differently
constituted majority.

Al t hough the Davis programinvol ved the "reservation of a specified nunber" of
spaces in the class for disadvantaged nenbers of designated racial and ethnic
mnorities, Justice Powell's discussion of the limtations on the use of race was
not confined to such prograns. |In approving of the use of race as a "plus" factor to
achi eve the kind of diversity that he believed was a legitimate goal, id. at 317,
Justice Powel|l nmade clear that the kind of program he m ght approve was one in which
the race or ethnicity of an applicant would be (in Justice Powell's fornulation) *21
"wei ghed fairly and conpetitively" along with other factors. Id. at 318

Justice Powel |l repeatedly made the point that in assenbling a diverse or

het er ogenous student body, race or ethnicity was a factor that could be considered
on an individualized, case-by-case basis, rather than in a systematic, generalized
fashi on. Thus, he reasoned that "race or ethnic background nay be deened a 'plus' in
a particular applicant's file.... The file of a particular black applicant may be
exam ned for his potential contribution to diversity without the factor of race
being decisive." Id. at 317 (enphasis added).

Wil e the Davis formal quota was unl awful under these principles, there are a
nunber of ways in which the University's preferences are even nore egregious than
those of the Davis program The University grants a large preference for race and
ethnicity autonmatically and mechanically. The preference requires no show ng ot her
than nenbership in one of the preferred racial or ethnic groups. This is true for
all years at issue. Thus, for exanple, in years 1995-1997, having a specified racia
or ethnic identity (African American, H spanic, or Native American) was al one
sufficient ground for having adm ssions deci sions nade under witten guidelines
separate from and generally | ess selective than, guidelines applicable to all other
races and ethnicities. Beginning with the entering class in 1998, nere possessi on of
the specified racial or ethnic status has been enough to entitle an applicant
autonmatically to 20 points out of a total of 150 (with 95 to 100 points generally
sufficient for adm ssion). Thus, for exanple, two students who each earn 75 to 80
points before the consideration of race can expect to have dranmatically different
adm ssions outcones because of race if only one of themis an "underrepresented”
mnority. The existence of a "two-track"” systemcoul d not be nore apparent.

The Davis program in contrast, limted the preference, i.e., eligibility for
consideration in its special adm ssions program to "economnically and/or
educationally *22 di sadvant aged" nenbers of the specified mnority groups. Id. at
274 & n. 4. Indeed, Justice Brennan and those Justices who joined his opinion, found
it significant that Davis did not "equate mnority status with di sadvantage." |d. at
377 (opinion of Brennan, J.). The rote granting of the preference is also the
antithesis of the "individualized," and "case-by-case" basis on which Justice Powell
thought an institution could decide that "race or ethnic background may be deened a

"plus' in a particular applicant's file." Id. at 317, 319 n.53 (opinion of Powell,
J.) (enphasis added). Under its system of preferences, the University does not need
to know anyt hing about an applicant -- not his or her background, interests,
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experi ences, achievenents, academ c or other credentials -- other than race and
ethnicity before awarding the flat 20 points for those characteristics. [FNL3]
Hence, the University's racial and ethnic preferences are unlawful under any of the
rationales articul ated i n Bakke.

FN13. Inits brief in the court of appeals, the University crystallized the
nature of its systematic, rather than particul ari zed, case-by-case,
consideration of race: "To enroll neaningful nunbers of mnorities, every
underrepresented mnority receives a 'plus' for race." Final Brief of
Appel l ees 55 n.32 (July 31, 2001) (enphasis added). The University has thus
inverted the Constitution's " 'command that the Covernment nust treat citizens
"as individuals, not 'as sinply conponents of a racial ... class." " ' "
MIller v. Johnson, 515 U S. 900, 911 (1995) (quoting Metro Broadcasting, Inc.
497 U. S. at 602 (O Connor, J., dissenting) (quoting Arizona Governing Comm
For Tax Deferred Annuity and Deferred Conpensation Plans v. Norris, 463 U. S
1073, 1083 (1983))).

Anot her respect in which the University's preferences are far nore extensive and
sweepi ng (and hence less narrowly tailored) than those invalidated in Bakke is that
the purpose and effect of the University's preferences is to admt all "qualified"
applicants fromthe designated racial and ethnic groups, while "qualified" students
of all other races nmust conpete for the limted seats in the class. App. 80-81; Pet.
App. 46a. Like the formal quota in Bakke, the *23 dual standard enpl oyed by the
Uni versity insul ates nmenbers of the preferred racial and ethnic groups from
conpetition fromnenbers of the disfavored racial groups. |If adnissions standards
are lowered for some racial and ethnic groups so that nerely being "qualified"
virtually assures admi ssion, then in no true sense can it be said that these
students conpete for adm ssion agai nst anyone, nuch | ess agai nst students from ot her
racial and ethnic groups. In this feature, the University's preference can be said
to constitute a formof a 100% quota, worse than the Davis quota, which was capped
not by the total nunber of qualified mnorities who applied, but by the 16 reserved
spaces in the class. See Metro Broadcasting, Inc., 497 U . S. at 630 (O Connor, J.,

di ssenting) ("There is no nore rigid quota than a 100% set-aside.").

In the district court, the University sought to limt the prohibitions of Bakke to
"fixed" or "rigid" quotas or prograns in which "unqualified" students were admtted
as a result of the preferences. Record 81, Defendants' Cpposition to Plaintiffs
Motion for Partial Summary Judgnent and Menorandumin Support of Defendants
Cross-Mtion for Summary Judgnent 39-47 (May 3, 1999). O course, Bakke did not even
present the second issue for consideration; the programwas struck down despite the
fact that only "qualified" applicants were eligible for adm ssion under the specia
adm ssions program Bakke, 438 U.S. at 288-89 & n.26 (opinion of Powell, J.). The
Uni versity's programof preferences is not saved, therefore, nerely by establishing
that it only admts "qualified" applicants through use of its preferences. This
attri bute becones particularly nmeaningless in light of the highly conpetitive nature
of the admi ssions programfor all other students, for whom being nerely "qualified"
is not a sufficient condition for adm ssion
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In trying to limt Bakke to prohibiting only "fixed" or "rigid" quotas, the

Uni versity ignores what Justice Powell actually wote. A systemof racia
preferences that "operate[d] as a cover for the functional equivalent of a quota"
cannot withstand scrutiny. Baake, 438 U.S. at 318. This is the only result that
nmakes any sense unl ess questions of *24 constitutional violations are to be reduced
to an exercise in formalism Anong the things that Justice Powel|l condemmed about
the Davis quota was that it set up a race-based "two-track" or "dual adm ssions"
program in which "sinple ethnic diversity" provided the criteria for the dividing
line between the two systens. There is nore than one way to acconplish those
illegitimate objectives, and the University denonstrates that there are nany.

The University's racial preferences are quite literally as well as functionally
"two-track"” or "dual." The University's enploynent of separate standards of

adm ssion for the "underrepresented" mnorities and all other groups is the sine qua
non of a dual system It nakes no difference whether the substantive separateness is
refl ected tangi bly, as on separate pages of the race-based grids in use for 1995, or
visual ly, as when the different guidelines were conbined on the sane page

(1996- 1997). The inherent separateness continued, noreover, with the adoption of the
150- poi nt sel ection-i ndex system begi nning with the 1998 cl ass. |ndeed, the

sel ection index was statistically designed by the University so that it "sinply
captured the sane outcones produced by the prior [grid] system" Record 81

Def endants' Qpposition to Plaintiffs' Mtion for Partial Summary Judgnent and

Menor andum i n Support of Defendants' O oss-Mtion for Summary Judgnent at 20 (May 3,
1999); see also Pet. App. 34a; App. 277. It would again be a triunph of formover
substance to find a constitutionally significant distinction between the systens
operated by Davis and the University in that the fornmer acconplished its purposes
through a separate admi ssions committee. Separate adm ssions conmttees are sinply
unnecessary when separate adm ssions standards are enpl oyed i nstead. For adherence
to constitutional standards to turn on such manipul ations would be pure farce. It is
unt enabl e, therefore, to conclude both that grids are inperm ssible and that the

sel ection index derived fromthe grids is not.

Accordingly, the district court was certainly correct in concluding that the

adm ssions systens for years 1995-1998 were inpermssible. But it was wong to inply
that a *25 dispositive difference exists between those years and 1999 and 2000
because of the use in the earlier years of reserved seats and fornally segregated
waiting lists. Both are indeed egregi ous practices, which the University stil
steadfastly defends. By thensel ves, they would justify striking down the policies in
effect during the years when they were enpl oyed. The changes in the 1999 and 2000
adm ssi ons program cannot, however, justify the district court's conclusion that
those prograns are lawful. The prograns naintain the sane rigid racial and ethnic
categories for the preference as the earlier years. The award of preference through
20 points added for race and ethnicity is just as automati ¢ and nechani cal as when
the same award of points was made in 1998 and when separate adm ssi ons outconmes were
plotted on "grids" in 1995, 1996, and 1997. The | arge nunber of points awarded for
racial and ethnic status has renai ned unchanged, and there have been no significant
changes in relative size of the point-based preference. Thus, the 20-point award
remai ns the equivalent of a full grade point on the scale, effectively transformng
by University fiat a "B" student into an "A" student for purposes of the adm ssions
decision. It is nore than woul d be assigned to a student who achieved a perfect ACT
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or SAT score and who al so received points for outstanding "personal achievenent" or
"l eadership service." Wiatever it neans for race or ethnicity to be considered
"conpetitively" or "weighed fairly" in the adm ssions process, Bakke, 438 U S. at
318 (opinion of Powell, J.), it certainly cannot nean this.

The district court expressed the view that there was nothing wong with the
University's award of 20 points because points were awarded for other factors as
well. Pet. App. 39a. The argunent has no force for several reasons. It recognizes no
limt on the size of the preference relative to other factors that receive points,
thus nullifying whatever Justice Powell neant when he wrote about race and ethnicity
being "weighed fairly" and "conpetitively." It also ignores the fact that the points
in the selection index, including the 20 points for race, were chosen for a reason
-- to "admt the sanme class as if using [the] old [grid] nmethod." *26 App. 277. The
Uni versity has sinply denonstrated what Justice Brennan accurately perceived:

There is no sensible, and certainly no constitutional, distinction between, for
exanpl e, adding a set nunber of points to the adm ssion rating of di sadvantaged
mnority applicants as an expression of the preference with the expectation that
this will result in the adm ssion of an approxi nmately determ ned nunber of qualified
mnority applicants and setting a fixed nunber of places for such applicants as was
done [at Davis].

Bakke, 438 U.S. at 378 (opinion of Brennan, J.) (enphasis added). Justice Powell
inplicitly acknow edged that circunstances could arise in which Justice Brennan's

view was correct, i.e., that a university "woul d operate" its adm ssions policy as a
"cover for the functional equivalent of a quota system" |d. at 318 (opinion of
Powel |, J.). He just did not believe courts should assune that educationa

institutions would act in such a manner. In this case, the undisputed evidence
proves that the University has so acted.

As Justice Powell explained, a "two-track" race-based system does not becone
legitinmate by expanding it into a "multi-track program" 1d. at 315. By the sane
reasoni ng, a point-based adm ssions systemlike the University's, which can
effectively achieve the sane results as a fornmal race quota, is no less effective as
such nerely because it awards points for other factors as well. So the University's
large and statistically determ ned preference cannot be successfully defended on the
ground that race is not the only factor that receives consideration

Justice Powel | described the Davis special adm ssions programas one inpermssibly
"focused solely on ethnic diversity." Id. Notably, he applied this description to
the special adm ssions program not to admi ssions as a whole. Mreover, he described
it so even though the special adm ssions programwas |limted to di sadvant aged
mnorities, and then only to those di sadvantaged mnorities who were "qualified,"
nmeani ng Davis al so paid sone attention *27 to academc criteria, such as grades and
test scores. Indeed, applications to the special adm ssions programwere rated "in a
fashion simlar to that used by the regular comittee,"” which considered the
"candidate's overall grade point average, grade point average in science courses,
scores on the Medical College Adm ssions Test (MCAT), letters of recommendation
extracurricular activities, and other biographical data." 1d. at 274-75 (enphasis
added) .

Conpared to the Davis special adm ssions program the University's systemof racial
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and ethnic preferences is no |l ess focused "solely" on race and ethnicity. The
University's racial and ethnic preferences are purely defined by race and ethnicity,
and this is no less true sinply because the University weighs other factors in the
adm ssion process, as did Davis, both for "underrepresented" mnority applicants and
all other students. Each anong the multiplicity of these preferences enpl oyed over
the years has been designed to achieve one thing only: "sinple ethnic diversity."

Id. at 315. This is true for the conplete litany: the articul ated doubl e standard
for "qualified" students fromthe designated mnority groups versus "qualified"
students fromother groups; the grids; the half-point added on the basis of race to
the grade point calculation in 1997; the "protected" spaces in the class, the
segregated waiting lists, the 20-point selection-index award, and the eligibility on
the basis of race and ethnicity for "flagging" in the wait-list pool. To Justice

Powel |, "[p]referring nenbers of any one group for no reason other than race or
ethnic originis discrimnation for its own sake ... [which] the Constitution
forbids." 1d. at 307. The University's regi ne of preferences defined exclusively on

the basis of race and ethnicity do just that.

B.1. The unl awful ness of the University's racial preferences for all years is
mani fest also when viewed in light of the traditional factors that this Court has
| ooked to for assessing whether a programof racial preferences is narrowy tailored
to achieve a conpelling interest. See, e.g., J.A Coson Co., 488 U.S. at 507-08
*28United States v. Paradise, 480 U S. 149, 171 (1987). The preferences are of
unlimted duration. The University has provided no termnation date, and it offers
no standards for judgi ng when the preferences should come to an end. A consi stent
thread running throughout the Court's precedents on race-based neans is the
insistence that they be tenporary departures fromthe rule of equal treatnent. See,
e.g., JLA Coson Co., 488 U S. at 510 ("Proper findings ... defin[ing] both the
scope of the injury and the extent of the remedy ... serve to assure all citizens
that the deviation fromthe normof equal treatnment of all racial and ethnic groups
is a tenporary natter, a neasure taken in the service of the goal of equality
itself.").

Even for preferences subject to | ess exacting review than denmanded for race- based
classifications under the Equal Protection dause, the Court has enphasized the
inportance of the tenporary nature of the preferences. See, e.g., United
Steel workers of Anerica v. Wber, 443 U S. 193, 208 (1979) (Title V1) ("Moreover
the plan is a tenporary neasure; it is not intended to nmaintain racial bal ance, but
sinply to elimnate a nanifest racial inbalance."); Johnson v. Transportation
Agency, Santa dara County, 480 U.S. 616, 618 (1987) (gender discrimnnation)
("[algency's express commitnent to 'attain' a bal anced work force" ensures that plan
will be of limted duration). Because the University's preferences nust satisfy the
hi gher and nost exacting standard inposed by the Fourteenth Anendnent, it is
mani fest, a fortiori, that the absence of tenporal linmts for the University's
racial and ethnic preferences is fatal to their constitutionality.

2. There is also no denonstrated relationship or closeness of fit of nmeans to ends.
Al though the asserted purpose of the preferences is to achieve the purported
educational benefits of diversity, nowhere has the University net its burden of
denonstrati ng how much diversity is necessary to reach the "critical mass" that
achi eves those benefits, or how much of a preference (e.g., how nany points on the

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



sel ection index) nmust be given to reach the undefined | evel of diversity or critica
mass. Nowhere does the University denonstrate what the margi nal *29 benefits of
increased diversity are conpared to what these benefits would be in a systemthat
did not enploy racial preferences. See, e.g., Gutter v. Bollinger, 288 F.3d at
803-08 (Boggs, J., dissenting). The absence of evidence on these points is not
surprising given that the preferences cannot be said to be reasonably related to any
goal other than naxi mzing the presence in the class (admtting virtually al
"qualified" applicants) fromthe groups singled out for preferential treatnent. The
focus on the three groups deened by the University to be "underrepresented" on the
canmpus is indistinguishable from"outright racial balancing." J.A Croson Co., 488
U. S at 507; see also Wessmann v. Gttens, 160 F.3d 790, 799 (1st Gr. 1998)
(invalidating racial preferences in assignnent of students to public mddle schools)
("Underrepresentation is nerely racial balancing in disguise -- another way of
suggesting that there nay be optinal proportions for the representati on of races and
ethnic groups in institutions."); Lutheran Church-M ssouri Synod v. FCC 141 F. 3d
344, 352 (D.C._dr. 1998) (invalidating FCC regul ati ons inposing race-based
diversity obligations on |license holders) ("The very term' underrepresentation'
necessarily inplies that if such a situation exists, the station is behaving in a
manner that falls short of the desired outcone.").

The poor fit of means to ends is also shown in the grant of preferences on nere
showi ng of an applicant's racial or ethnic status, while the asserted benefits of
the diversity objective are found in the background, experiences, and outl ooks
brought to the University by nenbers of the "underrepresented" groups. The
Uni versity uses race as a "proxy" for the "views that it believes to be
underrepresented” in the student body. Metro Broadcasting, Inc., 497 U S. at 621
(O Connor, J., dissenting). The preferences "directly equate race with belief and
behavi or, for they establish race as a necessary and sufficient condition for
securing the preference."” 1d. at 618. The assunption that the students from
particular racial and ethnic groups will bring to the school viewpoints;
experiences, ideas, and perspectives that the University considers unique to *30
themnerely on account of their nenbership in a racial or ethnic category is an
of fensi ve stereotype. The "corollary" to the University's notion of diversity "is
plain: Individuals of unfavored racial and ethnic backgrounds are unlikely to
possess the uni que experiences and background that contribute to viewpoint
diversity." Id. at 619

3. A systemof racial preferences |like the University's that autonatically and
nmechani cal ly awards | arge preferences cannot plausibly by described as "flexible."
Paradise, 480 U.S. at 171. The Eleventh Crcuit reached the sane conclusion in
striking down on narrowtailoring grounds simlar preferences in effect at the
Uni versity of Georgia. See Johnson v. Board of Regents of University of Georgia, 263
F.3d 1234, 1254-57 (11th Gr. 2001) ("This rigid, mechanical approach to considering
race is itself inconpatible with the need for flexibility in the adm ssions
process.").

4. The University also failed in its burden of denonstrating that it has considered
race-neutral alternatives. Paradise, 480 U.S. at 171. The district court accepted
the University's argunents about why it should not have to enploy race-neutra
alternatives, Pet. App. 40a-43a, but failed to address whether it had given

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



consideration to alternatives. For exanple, it relied on the opinions of one of the
University's litigation experts, who testified about the experiences at the

Uni versity of Texas. |d. at 4la-42a. This was hardly evidence sufficient to entitle
the University to summary judgnent on the consideration of race-neutra
alternatives, with all reasonable inferences to be drawn in favor of plaintiffs,
especially since the evidence was not even fromthose actually charged with

formul ating the adm ssions policies. Mreover, citing to the size of the applicant
pool and differentials in test scores anong racial groups, id. at 40a-4la, nerely
begs the question of whether the University has considered maki ng changes to its
adm ssions policies that achieve the diversity it seeks through race-neutral neans.

*31 5. Finally, the inpact on parties is certainly great, Paradise, 480 U S at
171, as the race-based doubl e standard in adm ssions acts to exclude nany applicants
because of their race. The harnful effect of the preferences is not mtigated
noreover, by an argunent that renoval of the preferences would have "only a snall
positive effect on ... [the] probability of adm ssion" for students fromthe
di sfavored races. The sane was true in Bakke: invalidating the Davis program opened
up only 16 spaces for the hundreds or nore of conpeting applicants. Bakke, 438 U. S
at 273 & n. 2.

Il. "Academ c Freedont and "Diversity" Are Not Conpelling Interests Justifying
Raci al Preferences.

A. Justice Powell's singular opinion in Bakke did not establish for the Court a
rationale that interests in " academ c freedont or "diversity" are conpelling ones
justifying racial preferences in adm ssions. The joinder in Part V-C of his opinion
by Justices Brennan, Wiite, Marshall, and Bl ackmun did not neke for such a mgjority
because that part of the opinion says nothing about diversity or academ c freedom
There is nothing remarkabl e, noreover, about the decision of those five Justices
reversing the judgnment of the state court's blanket prohibition of any consideration
of race in adm ssions. Such a judgnent and injunction was arguably too broad because
race and ethnicity may constitutionally, at |east, be considered to achieve a
conpel ling interest through narrowl y-tailored neans. But Part V-C does not address
what those conpelling interests are, and the fractured opinions of the Court cannot
support a conclusion that there was agreenent anong a majority of the Justices on
what interests woul d be conpelling.

The district court suggested that the conclusion that Justice Powell's diversity
rati onal e had the endorsenent of a majority of the Justices in Bakke can be
supported by "Justice Brennan's silence" on the subject in his separate opinion
Pet. App. 18a. But this is not so. It is at least *32 equally likely that renaining
silent, especially while also witing separately, indicates the opposite. In any
event, surely a rationale for the Court can be reasonably deduced only fromwhat the
opi nions of the Justices actually contain, not from specul ati on about what a Justice
"woul d have enbraced." Id. (quoting Smth v. University of Washington Law School
233 F.3d 1188, 1200 (9th Gr. 2000), cert. denied, 532 U . S. 1051 (2001)). What
Justice Brennan's opinion contains is |anguage indicating that his support for the
use of race and ethnicity in adm ssions was tied to renedying the lingering effects
of societal discrimnation. See Bakke, 438 U S. at 324-26, n.1 (opinion of Brennan
J.). Indeed, he defined the "central neaning" of the different opinions in the case
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to be that governnment "nay take race into account ... to renedy di sadvantages cast
on mnorities by past racial prejudice, at |east when appropriate findings have been
made by judicial, legislative, or admnistrative bodies with conpetence to act in
this area." 1d. at 325

The principles articulated by this Court in Marks v. United States, 430 U S. 188
(1977), cannot be used to divine a rationale for the constitutional consideration of
race in the various Bakke opinions. The anal yses of Justices Powel|l and Brennan are
sinply too different to find a coomon denom nator between the diversity and renedia
rati onal es. [FN14] The disagreenment in the |ower courts on whether the Marks
anal ysis yields an answer on whether there is a nmgjority rationale to be found in
t he Bakke opinions on the constitutional use of race is just further *33 evi dence
that it is "not useful" to pursue the analysis. N chols v. United States, 511 U. S
738 (1994). There are indications that the Court agrees. In Adarand Constructors,
Inc., 515 U. S at 218, five nenbers of the current Court agreed that "Bakke did not
produce an opinion for the Court." The other four Justices joined in expressing the
sane sentinment in A exander v. Sandoval, 532 U.S. 275, 308 n.15 (2001) (Stevens, J.
di ssenting, joined by Souter, G nsburg, Breyer, JJ.) (noting that the five Justices
in Bakke who voted to overturn the injunction inposed by the |ower courts "divided
over the application of the Equal Protection dause -- and by extension Title VI --
to affirmati ve action cases" and that "[t]herefore, it is sonewhat strange to treat
the opinions of those five Justices in Bakke as constituting a majority for any
particul ar substantive interpretation of Title VI").

FN14. There is a common denominator in the two opinions on the renedia

rati onales for the consideration of race. Qearly, Justice Powell's rationale
tied to remedying identified discrimnation, Bakke, 438 U.S. at 307 (opinion
of Powell, J.), is narrower than Justice Brennan's rationale, which justifies
the consideration of race to renedy societal discrimnation, id. at 324-26
(opinion of Brennan, J.). Read in such a fashion, the opinions in Bakke are
consistent with Court's subsequent precedents. See, e.g., J.A Coson Co., 488
U S at 504-06, 509

What remains is the need to independently ascertain whether the rational e
articulated by Justice Powel|l can support his conclusion that diversity is a
conmpelling interest justifying racial preferences in adm ssions, and to determ ne
whet her the Court's subsequent precedents cast |ight on the issue. As discussed
bel ow, these nodes of anal yses denonstrate that the University's use of racia
preferences cannot be justified on an interest in pronoting "diversity."

B. Justice Powell articulated a conpelling interest in diversity as an incident to
a First Amendnent right of academ c freedom possessed by educational institutions.
The issues at stake in the "academ c freedont cases cited by Justice Powell in
support of his analysis in Bakke, however, had nothing to do with what criterion an
educational institution mght enploy in selecting a student body. Sweezy v. New
Hanpshire, 354 U.S. 234 (1957), concerned a crimnal contenpt citation given to a
prof essor who declined to answer questions about his classroomlectures and
political affiliations propounded to himby the state's attorney general. Simlarly,
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Keyi shian v. Board of Regents, 385 U.S. 589 (1967), involved a state statute
requiring state-enployed professors to sign oaths satisfying the state that a
teacher enployed by it was not a "subversive." *34 In both cases, the Court
invalidated the action taken against the professors as inpermssible intrusions on
their First Anendnent rights. The cases plainly inplicated rights of intellectua
freedom and they contain testanments to the inportance in a free society of keeping
a commitnment to the openness to ideas -- to academc freedom-- that is essential to
the character of university comunities.

It was to one of the concurring opinions in Sweezy that Justice Powell |ooked for
sone direct connection between that case and Bakke. Justice Frankfurter had quoted
in Sweezy a statenent authored by besi eged proponents of the "open" universities of
South Africa. Their statement identified the "four essential freedons" of a
university to be the right to "determine for itself on academ c grounds who may
teach, what may be taught, how it shall be taught, and who nay be admitted to
study." Sweezy, 354 U.S. at 263 (opinion of Frankfurter, J., concurring in the
result) (quoting The Qpen Universities of South Africa 10-12 (a statenent of a
conference of senior scholars fromthe University of Cape Town and the University of
Wtwat erstrand)).

It would be ironic and tragic if an el oquent statenment intended as a pl ea agai nst
raci al exclusion at university comunities becones instead a clarion call in service
of the opposite proposition. None of the Court's precedents stand for the principle
that "academ c freedon! enconpasses the right to give any consideration to race or
ethnicity as a reason for admtting or excluding students. It is inherent in the
"l esson of the great decisions of the Court," that the principle is an intolerable
one. Bickel, supra, at 133. Indeed, the actual outcones in a nunber of the Court's
cases constitute at least an inplicit rejection of the notion that asserted
"academ c" justifications can naeke racial discrimnation tolerable by educationa
institutions. See, e.g., Runyon v. McCrary, 427 U S. 160, 173-75 (1976)
(invalidating under 42 U.S.C._ 8§ 1981 the racially discrimnatory adm ssions policies
of private school); Bob Jones Univ. v. United States, 461 U S. 574, 595 (1983)

(uphol ding I RS revocati on of tax-exenpt status *35 of two universities based on
their racially discrimnatory policies). Cf. University of Pennslyvania v. EE OC.
493 U. S. 182, 197-202 (1990) (rejecting argunent of university that its right to
acadenmic freedomprotected fromdisclosure peer review materials relating to the
tenure process for forner faculty nmenber who alleged discrimnation on the basis of
race and sex) ("In our view, petitioner's reliance on the so-called acadenic-freedom
cases is sonmewhat msplaced. In those cases [e.g., Sweezy and Keyi shi an] gover nnent
was attenpting to control or direct the content of the speech engaged in by the
university or those affiliated withit.").

Even if not expressly articulated as such, an interest in furnishing role nodels to
mnority children by enploying mnority teachers is a classic fit with the academ c
freedomnodel. It is an interest that directly inplicates one of the "four essentia
freedons" inherent in academc freedom the right to determ ne "who nay teach."
Sweezy, 354 U.S. at 263 (opinion of Frankfurter, J., concurring in the result). The
use of race as a factor in choosing role nodel teachers is unquestionably one nade
on asserted "academ ¢ grounds." Id. Teachers teach, and certainly the reason for
offering a teacher as any kind of a role nodel is to produce sone educati ona
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benefit for the students taught. Yet |audable as the interest is, it is not one that
can be a conpelling interest justifying racial preferences in the enpl oynent of
teachers. See Wgant v. Jackson Bd. of Educ., 476 U. S. 266, 276 (1986) (plurality
opinion) (rejecting role nmodel theory); id. at 288 (opinion of O Connor, J.
concurring in part and concurring in the judgnent) (rejecting role nodel theory).
See also J.LA Croson Co., 488 U.S. at 497-98 (holding that an interest in renmedying
lingering effects of societal discrimnation had the sane fatal defects as the "role
nodel " theory enployed in Wgant).

Gounding a right to practice race discrimnation on "academ ¢ freedom principles
woul d have dangerous and far-reachi ng consequences. It entails opening the door to
raci al considerations in student adm ssions or faculty *36 appoi nt ments whenever
doing so is based on the kind of "specul ation, experinent, and creation," Sweezy,
354 U.S. at 263 (opinion of Frankfurter, J., concurring in the result), that is at
the heart of academ c inquiry and judgrments. Any principled and genui ne accept ance
of academ c freedomas an exception to the requirenents of the Fourteenth Anendnent
woul d have to recognize that the nunber of ways in which race might be a factor in
adm ssions is limted only by the nunber of academ c theories that m ght today or
soneday justify such consideration. If it could be shown that an educational theory
supported the education of individuals in racially honbgenous groups, a seriously
recogni zed conpelling interest in academ c freedomas a justification for racia
preferences would logically have to permt policies designed to further that end
See Grutter, 288 F.3d at 805 n.37 (Boggs, J., dissenting) (noting that at the tine
of Brown v. Board of Education "there were certainly researchers with academc
degrees who argued that segregated educati on woul d provide greater educationa
benefits for both races"); id. ("Questions have been raised as to the ability or
desirability of school districts inplenmenting all-black academies in order to
i nprove educational performance."). [FN15]

FN15. An academ c freedom exception to the Fourteenth Amendnment woul d al so
permt academ c grounds to justify differential treatnent on the basis of
other invidious classifications. See, e.g., United States v. Virginia, 518
U.S. 515, 535 (1996) (state-supported school argued that interest in
"diversity" of educational choices should permt all-nale adm ssions policy).

It should be clear that academ c freedom does not |lose its status as an inportant
freedom t hrough adherence to the equality guarantee of the Fourteenth Amendnent.

[ FNL6] *37 The range of factors that a university may constitutionally consider in
selecting its students (or faculty) is virtually infinite. Particularly as acadenic
freedom has been recogni zed as an intellectual freedom there is nolimt to the
vi ewpoi nts, perspectives, ideas, character traits, talents, and experiences that a
university mght properly consider in assenbling its comunity. But our Constitution
pl aces "no val ue" on race discrimnation. See Runyon, 427 U.S. 761. It forbids it
when practiced or sponsored by the states. Enforcenent of the constitutional command
that state-sponsored universities not discrimnate on the basis of race or ethnicity
in student adm ssions does not inpair any genuine interest in academ ¢ freedom But
a rule that would recognize the right of educational institutions to consider race
and ethnicity in the exercise of academ ¢ freedomwould vitiate the "core purpose"
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of the Fourteenth Anmendnent. Palnore v. Sidoti, 466 U.S. 429, 432 (1984).

FN16. The first explicit mention of academc freedomin this Court's cases was
by Justice Douglas in his dissenting opinionin Adler v. Board of Education
342 U.S. 485, 508 (1952) (Douglas, J., dissenting). In that opinion and in
subsequent ones that he either authored or joined in, very broad expression is
given to the inportance and scope of the right of academ c freedom See, e.g.
Wiitehill v. Elkins, 389 U S 54, 59-60 (1967); Wenan v. Updegraff, 344 U S
183, 196-97 (1952) (opinion of Frankfurter, J., joined by Douglas, J.
concurring in the judgment); Presidents Council District 25 v. Community Sch
Bd., 409 U . S. 998, 999- 1000 (1972) (opinion of Douglas, J, dissenting to
denial of petition for certiorari). Yet it is instructive that Justice Dougl as
wote powerfully about the evils of racial considerations in the university
adm ssions process. See DeFunis v. Odegaard, 416 U.S. 312, 333-34 (1974)
(Douglas, J., dissenting fromthe Court's decision to remand the case on

noot ness grounds) ("Once race is a starting point educators and courts are
imredi ately enbroiled in conpeting clains of different racial and ethnic
groups that would make difficult, nanageabl e standards consistent with the
Equal Protection Jause."); id. at 334 ("Mnorities in our mdst who are to
serve actively in our public affairs should be chosen on talent and character
alone, not on cultural orientation or |eanings.").

C. Al though the Court has not since Bakke directly addressed whether diversity can
be a conpelling interest, its precedents denonstrate why it is not one. The Court
already has rejected significant parts of Justice Powell's *38 analysis. Justice
Powel | did not viewthe difference between a "plus" systemand a "set aside" system
as sinply the difference between a race- conscious systemthat is narrowly tailored
and one that is not. Rather, he concluded that "a facial intent to discrininate"
does not "exist[ ] in an adm ssions programwhere race or ethnic background is

sinply one elenent -- to be weighed fairly against other elenents -- in the

sel ection process." Bakke, 438 U S. at 318 (opinion of Powell, J.). In such a
system "good faith would be presuned,"” id. at 318-19, there would be "a presunption
of legality and legitimate educati onal purpose,” id. at 319 n.53, and "there is no
warrant for judicial interference in the academ c process," id

The absence of an intent to discrimnate when race is used as a factor is
inconsistent with nmodern equal protection analysis. This Court has nade clear that
the consideration of race, even if considered along with other factors, constitutes
the kind of intentional discrimnation that requires strict scrutiny. Price
Wat er house v. Hopkins, 490 U.S. 228, 265 (1989) (O Connor, J., concurring in the
judgrent) ("This Court's decisions under the Equal Protection O ause have |ong
recogni zed that whatever the final outcome of a decisional process, the inclusion of
race or sex as a consideration within it harns both society and the individual.").
Surely a systemlike the University's, which gives a set nunber of points to
applicants for being nmenbers of an "underrepresented" mnority but also gives points
to applicants for other characteristics, reflects an "intent to discrimnate" as
that termis now used in equal protection jurisprudence. It treats
simlarly-situated applicants fromdifferent races differently. See al so Johnson v.
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Board of Regents of Univ. of Georgia, 263 F.3d 1234, 1249 (11th Gr. 2001)
(invalidating as unconstitutional an undergraduate adm ssions systemthat granted a
fixed nunber of points for race and ethnicity and other factors).

So, too, the presunption of good faith that Justice Powell attributed to schoo

adm nistrators is sinply inconsistent with the notion that strict scrutiny nust be
applied to the use of race. One of strict scrutiny's key *39 features is
"skepticism" Adarand Constructors, Inc., 515 U S at 223-24, i.e., the bedrock
proposition that all official actions that treat a person differently on account of
race or ethnicity are inherently suspect. Even the University here has conceded
t hroughout the course of this litigation that "strict scrutiny"” applies to its
consideration of race. Wiile it has asked for deference to its judgnent fromthe
courts, based upon Justice Powell's words, that deference sinply cannot be
reconciled with strict scrutiny. See id. at 236 (strict scrutiny requires a
"detail ed exam nation, both as to ends and as to neans"); id. (strict scrutiny
requires "the nost searching judicial inquiry"). See also J.A. Coson Co., 488 U.S
at 500 ("Racial classifications are suspect, and that neans that sinple |egislative
assurances of good intention cannot suffice."); id. at 493 (opinion of O Connor, J.)
("Absent searching judicial inquiry into the justification for such race-based
nmeasures, there is sinply no way of determ ning what classifications are 'benign
or 'renedial' and what classifications are in fact notivated by illegitinate notions
of racial inferiority or sinple racial politics.").

Wien the strict-scrutiny anal ysis enpl oyed by the Court's precedents in other
contexts is applied to the rationale asserted by the University, it becones clear
that an interest in diversity cannot be a conpelling one justifying racia
preferences in student adm ssions. Like the role nodel theory in Wgant, an interest
in diversity has "no | ogical stopping point." Wgant, 476 U.S. at 275 (plurality
opinion). Because it bears no relationship to any renedial interest, there are no
principled limts on its scope or duration. Tied instead (as the University urges)
to the academi c discretion and judgnents of those who will inpose the
classifications, a recognized conpelling interest in pronmoting diversity is |limted
only by the different kinds of racial diversity that educational institutions m ght
seek to achieve. On such a footing, the interest is one that is not subject to any
obj ective, uniformstandards, and the preferences effectively becone i mmune from
nmeani ngful judicial review Its recognition would set |oose a "potentially
far-reaching principle disturbingly at odds *40 with our traditional equa
protection doctrine." Metro Broadcasting, Inc., 497 U.S. at 613 (O Connor, J.

di ssenting).

Measuring the | ogical consequences of a recognized conpelling interest in diversity
denonstrates why it is that "[njodern equal protection doctrine has recognized only
one [conpelling] interest [for racial classifications]: renedying the effects of

racial discrimnation." |d. at 612. An interest in diversity "is sinply too
anor phous, too insubstantial, and too unrelated to any legitinmate basis for
enpl oying racial classifications.” Id. Mreover, the test of tine has proven the

essential truth of the proposition that "[u]nless they are strictly reserved for
remedi al settings, [racial classifications] may in fact pronote notions of racia
inferiority and lead to a politics of racial hostility." J.A Coson Co., 488 U S
at 493 (opinion of O Connor, J.).
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It is no satisfactory answer to the foregoi ng objections to argue that pronoting
diversity will produce "educational benefits". Itcertainly can be assuned that
remedying the lingering effects of societal discrimnation would produce benefits
both in the educational system and throughout society generally. As discussed above,
a "role nodel" theory for assigning teachers is prem sed precisely on the ground
that it would produce educati onal benefits. See Wgant, 476 U S. at 315 (Stevens,
J., dissenting) ("In the context of public education, it is quite obvious that a
school board nay reasonably conclude that an integrated faculty will be able to
provi de benefits to the student body that could not be provided by an all-white, or
nearly all-white, faculty."). But the reasons that nmake those interests not
"conpel l'ing" ones for purposes of justifying racial classifications are the sane
ki nds of reasons that preclude a determination that "diversity" is a conpelling
interest. See also Grutter, 288 F.3d at 788-95 (Boggs, J., dissenting] (discussing
and dism ssing the claimthat the purported educational benefits of diversity nake
it a conpelling interest).

The University's articulation of the diversity rational e throughout this case
reveal s how mal | eabl e the interest is. The University often defends the interest on
the basis that *41 it is an antidote for the lingering effects of societa
discrimnation. Hence, it points to patterns of segregation in housing, and
el ementary and secondary education, for exanple, as justification for race-based
adm ssions at the university level. See, e.g., Final Brief of Appellees 36 (July 30,
2001). At oral argunent on the notions for sunmary judgnment, the University's
counsel made explicit reference to the "educational challenge" presented by
"segregation" in various areas of society. Record 204, Tr. 34-35, Cr. App. 4163-64.
The University and sone of its amici have also touted diversity for the benefits
accruing to students after they have graduated fromcoll ege. These argunents
denonstrate that there is no principle that confines the interest to the education
context. If accepted as conpelling, an interest in diversity could becone a
justification for using race to treat people differently in nmany wal ks of life

D. 1. In the lower courts, the University has argued that in the intervening years
since Bakke was decided, it has becone accepted as "settled law' that diversity is a
conpelling interest in educational adm ssions and that colleges and universities
generally have relied and acted accordingly on this proposition in considering race
and ethnicity in adm ssions. See Final Brief of Appellees 2 (July 31, 2001). The
argunent is false for several reasons. First, it is a question-beggi ng exercise that
tries to assign stare decisis effect to a case not by anal yzi ng what the case
actual |y decided, but instead by accepting one view of how sonme have interpreted it.

Second, this Court has never given stare decisis effect, much less "extra" stare
decisis effect, to the views of one Justice not joined by any other nenber of the
Court. As already discussed, see discussion supra at 32-33, all nine current
Justices (the nmajority in the 1995 decision in Adarand v. Pena and the dissenters in
Al exander v. Sandoval) have recogni zed that there was no coherent rule supporting
the use of race in college adm ssions energing from Bakke. Fromthe outset, both
courts and academ cs have questi oned whether Justice Powell's discussion of
"academ c freedonf and "diversity" in Bakke was binding *42 precedent. Peters v.
Moses, 613 F. Supp. 1328, 1335 (WD. Va. 1985) ("l do not believe that Justice
Powel | ' s concurring opinion represents the court's opinion in Bakke with regard to
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this matter."); Drew S. Days, IIl, Mnority Access to H gher Education in the
Post - Bakke Era, 55 U. Colo. L. Rev. 491, 492 (1984) (noting that "no other Justice
joined in [Justice Powell's] opinion" and "there was no opinion of the Court ...").

Third, a question of law can hardly be said to be considered "settled" when the

|l ower courts are riven with disagreenent on it. See Pet. 21-22 (discussing cases in
whi ch courts have di sagreed on Bakke and the status of Justice Powell's opinion, or
have expressed reservations, skepticism or uncertainty about whether an interest in
diversity can justify racial preferences).

Fourth, as already discussed, see discussion supra at 37-39, Justice Powel|'s Bakke
opi nion has al ready been superseded in significant ways. Accordingly, the
fundanental doctrinal foundations upon which his analysis stood -- that explicit
raci al considerations could be considered "facially nondi scrimnatory" and that
certain governnental actors are entitled to deference when using race -- has been
eroded to the point where it has been, at least inplicitly, "left ... behind as a
nmere survivor of obsolete constitutional thinking." Planned Parenthood v. Casey, 505
U.S. 833, 857 (1992).

In light of all the foregoing, surely our nation's |eading colleges and
universities, enploying able in-house counsel and outstandi ng constitutiona
schol ars, could not have been deluded into believing that whether diversity is a
conmpelling interest justifying racial preferences in adm ssions was a matter free
from doubt .

2. Apart fromwhether any reliance was justified, it is also far fromaccurate to
say that the University has "relied" on Justice Powell's articulated fornulation for
the proper consideration of race and ethnicity in adm ssions. A viewing of the facts
in this and other reported cases arising in simlar contexts |leads to the concl usion
that Justice Powell's opinion has been used instead as a cover *43 to enploy al
manner of potent racial preferences. Many educational institutions seemto act as if
sinply describing their adm ssions prograns in | anguage enpl oyed by Justice Powel |
(e.g., "racial or ethnic originis but a single though inportant el enment" consi dered
in achieving diversity, or race and ethnicity are just a "plus" factor in the
process, Bakke, 438 U.S. at 315, 317 (opinion of Powell, J.)), is enough to inmunize
them from successful attack. Thus, in this case alone, the University invokes the
usual words to defend adm ssions policies that have at various tines enpl oyed
reserved seats, racially segregated waiting lists, guidelines on adm ssion that on
their face call for different adm ssion outconmes based on race and ethnicity, and
autonatic assignnent on the basis of race of a | arge enough nunber of fixed points
to acconplish what the discrimnatory grids formerly did

The University of CGeorgia has used Justice Powell's fornmulations to defend its
under gr aduat e adm ssi ons systens, which contain simlarities to the one at issue
here. As recently as 1990-1995, the University of Georgia had an undergraduate
adm ssions policy that had certain mninmumaqualifications (relating to SAT scores
and hi gh school GPA) that differed dependi ng upon whether the applicant was bl ack or
non- bl ack. See Woden v. Board of Regents of Univ. of Georgia, 247 F.3d 1262, 1265
(11th Gr. 2001); Johnson v. Board of Regents of Univ. of Georgia, 263 F.3d 1234,
1240 (11th Gr. 2001). It changed the systemin 1995 to one where, at the second
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stage of the appraisal process (after the adm ssion and rejection of candidates
based sol ely on academ c characteristics), applicants nechanically received .5
points for self- designating as non-caucasian and .25 points for being nale (with a
score below 5 being sufficient for adm ssion). Johnson, 263 F.3d at 1241 (noting
that the files were not read at the second stage, but processed based upon data
requested by the application form. Not surprisingly, these adnissions systens were
found to be unlawful by the Eleventh Grcuit. |d. at 1254-64.

Prior to 1992, and prior to being sued, the University of Texas Law School had a
systemthat placed applicants *44 in one of three categories: presunptive admt,
presunptive deny, and discretionary zone. The standards applied to African Anericans
and Mexi can Americans for placenent in these categories were dramatically |ower than
for all other candidates, to the point where the presunptive admt standard for
those preferred races was | ower than the presunptive deny standard for the
non-preferred candidates (prinmarily whites, Asians, and other H spanics). The |aw
school col or-coded the application files to reflect the applicant's race, revi ened
the applications of preferred race candidates with a separate mnority adm ssions
subcommittee, and maintained waiting |lists segregated by race. Texas defended all of
these practices as legitimte under Justice Powell's rationale in Bakke. See Hopwood
v. Texas, 78 F.3d 932, 935-38 (5th Gr.), cert. denied, 518 U.S. 1033 (1996); id. at
963; id. at 966 (Winer, J., concurring) (finding the system"virtually
i ndi stingui shable from quotas").

In "relying" on Justice Powell's opinion for support of their racial preferences,
sonetimes universities do not even take care to ensure that precise forns found
illegal in Bakke are not copied. The University of Washington School of Law
successfully invoked Justice Powell's words to defend a systemin effect in 1994
whereby all students with certain "index scores" (conposites of LSAT scores and GPA)
were sent to an admi ssions commttee for conparative evaluation with other files;
but mnority candi dates were eval uated separately by the Adm ssions Coordi nator
Smith v. University of Washington, Law School, Cv. No. C97-335Z, slip op. at 18
(WD. Wash. June 5, 2002). In the case pending before this Court involving the
Uni versity of Mchigan's Law School, the | aw school until 1992 had a program of
raci al preferences called, |ike Davis, a "special adm ssions program" On its face,
the policy had a "goal" or "target" of enrolling 10-12% of the class from desi gnated
racial and ethnic mnority groups ("Bl ack, Chicano, Native Amrerican, and nainl and
Puerto Rican"). In defending its adm ssions policies under a subsequent witten
policy adopted in 1992, the | aw school clearly has sought to *45 di sown the "specia
adm ssions program" which it operated |long after Bakke had been deci ded. See Fi na
Reply Brief of Appellants 26 & n.11 (vehenently argui ng agai nst the assertion of the
plaintiff in that case that the policy adopted in 1992 incorporated prior policies;
"the 1992 policy elimnated the Law School's previous policies"), filed in Gutter
v. Bollinger, 288 F.3d 732 (6th Gr.), cert. granted, 123 S. &. 617 (2002) (No
02-241).

El ementary and secondary school s have al so i nvoked Justice Powell's analysis to
defend | arge racial preferences in the assignnent of students to schools. The Gty
of Boston used a fornal set-aside (as always, obligingly called "flexible") to
all ocate seats on the basis of race and ethnicity to the popular "Boston Latin
School ." Wessmann v. Gttens, 160 F.3d 790, 793-94 (1st Cr. 1998); id. at 800
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(hol ding policy unconstitutional because it effectively foreclosed conpetition for
sone seats based solely on race or ethnicity). The Arlington County Virginia Schoo
Board used a statistically weighted lottery to nake school assignnents on the basis
of race. See Tuttle v. Arlington Gy. Sch. Bd., 195 F.3d 698, 701-03 (4th CGr

1999); id. at 705 (hol ding systens unconstitutional on narrowtailoring grounds).
The Montgonery County Maryl and Public Schools devised a "diversity profile,"” with
assi gnnent of students into one of several formal "categories" determ ned by racial
and ethnic characteristics. Eisenberg v. Montgonery County Public Schools, 197 F.3d
123, 126-27 (4th Gr. 1999); id. at 131-34 (holding preferences unconstitutional on
narrowtailoring grounds).

The cases di scussed above are confined only to those that have been litigated
wher e di scovery has allowed the hidden to be revealed in a nanner that is not
otherwi se "imedi ately apparent to the public." Bakke, 438 U.S. at 379 (opinion of
Brennan, J.), when an educational institution states generally that its use of race
and ethnicity in adm ssions is designed to achieve "diversity" in the manner
approved by Justice Powell. But it should be clear that educational institutions
have run unrestrained with the use of racial preferences purported to inplenent only
what Justice Powel | authorized. This is not reliance. It is *46 |licentiousness. In
the manner that educational institutions like the University have applied their
raci al preferences, Justice Powell's rationale is not even recogni zabl e.

The enphasis on race (and, at the University of Georgia, gender) in these policies
denonstrates also that intellectual diversity is hardly their goal. |ndeed, when
witing for journals and | aw revi ews, nmany acadenmics candidly admt that their
school's interest in diversity is prinarily to avoid | egal challenge. Peter H
Schuck, Affirmative Action: Past, Present, and Future, 20 Yale L. & Pol'y Rev. 1, 34
(2002) ("many of affirmative action's nore forthright defenders readily concede that
diversity is nerely the current rationale of convenience for a policy that they
prefer to justify on other grounds"); id. at 28 ("even today when defenders of
affirmative action use diversity rhetoric in order to avoid legal pitfalls, the
heart of the case for affirmative action is unquestionably its capacity to renedy
the current effects of past discrimnation"); Jed Rubenfeld, Affirnmative Action, 107
Yale L.J. 427 471 (1997) ("Everyone knows that in nost cases a true diversity of
perspectives and backgrounds is not really being pursued. (Wiy no preferences for
fundanental i st Christians or for neo-Nazis?)"); Kent Geenawalt, The Unresol ved
Probl ens of Reverse Discrimnation, 67 Cal. L. Rev. 87, 122 (1979) ( "I have yet to
find a professional academ ¢ who believes the prinary notivation for preferentia
adm ssion has been to pronote diversity in the student body for the better education
of all the students...."); Sanuel Issacharoff, Law and Msdirection in the Debate
over Affirmative Action, 2002 U Chi. Legal F. 11, 18 (2002) ("I have never heard
the termseriously engaged on behal f of a Republican, a fundanentalist Christian, or
a Muislim"); Alan M Dershowitz & Laura Hanft, Affirnmative Action And The Harvard
Coll ege Diversity-Discretion Mdel: Paradigm O Pretext, 1 Cardozo L. Rev. 379, 407
(1979) ("The raison d' etre for race-specific affirmative action prograns has sinply
never been diversity for the sake of education. The checkered history of 'diversity
denonstrates that it was designed largely as a cover to achi eve other |egally,
norally, and politically *47 controversial goals. In recent years, it has been
invoked -- especially by professional schools -- as a clever post facto
justification for increasing the nunber of mnority group students in the student
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body. ").

The use of diversity or academic freedomas a |legal rational e suggests that
col l eges and universities have "relied" on Justice Powell's opinion only in the
sense that they have "relied" on it as a defense when they are sued (and none too
successfully at that). In fact, the use of "diversity" as a rationalization has |led
to the dimnution of integrity in our institutions before the nation and even before
this Court. See Sanuel |ssacharoff, Can Affirmative Action Be Defended?, 59 Chio St
L. J. 669, 675 n.14 (1998) ("I renmain enbarrassed by the claim not of ny authoring
but with ny nane attached nonethel ess, that appeared in our reply brief in support
of certiorari in Hopwood ... [that] argued that race operated as sinply one of many
criteria that went into a selection process -- a claimthat could not be
substantiated by the record and did not conport with the reality of how affirnative
action works.").

Utimtely, what history and the cases bear out is that there is no workable way to
enpl oy Justice Powell's framework for the consideration of race and ethnicity in
educational admi ssions. To say that race may be "wei ghed fairly" or considered
"conpetitively" is to say that there is no real standard at all because it is tied
only to the subjective interpretations of those who enploy it as the nmeasure for
what is perm ssible. Al though not unanbiguously set forth in his opinion, a common
under st andi ng of Justice Powell's analysis is that race may be used in a nodest or
"tie-breaking" way. See, e.g., Guutter, 288 F.3d at 817-18 (Gl nman, J., dissenting).
That common understanding sinply does not reflect reality. See Issacharoff, 59 Chio
St. L. J. at 676 ("Bakke had an unrealistic sense of the extent to which
race-consci ousness is required even to achieve the Harvard mninumfloor of mnority
representation."). So too, at one tine it was even suggested that a program for
considering race in the manner suggested by Justice *48 Powel| "contain[ed] the seed
of its own termnation.” Metro Broadcasting, Inc., 497 U S. at 596 (referring to the
"Harvard adm ssions programdi scussed in Bakke"). At this juncture in our history,
what is all too clear is that the opposite is true. To pernt race to be used as a
reason for achieving diversity is nmuch nore likely to forever "delay the time when
race will becone a truly irrelevant, or at least insignificant, factor." Adarand
Constructors, Inc., 515 U.S. at 229

I1l. The Interests Proffered by the Intervenors Cannot Justify the University's
Raci al Preferences.

The district court correctly rejected the separate argunments of the intervenors
offered in support of the University's racial preferences. These interests are
remedi al ones that the district court correctly concluded did not notivate the
preferences. Pet. App. 72a-76a. For that reason alone, they could not be conpelling
interests justifying the preferences. See, e.g., Shaw v. Hunt, 517 U S. 899, 908 n.4
(1996). Moreover, the intervenors did not point to any identified discrimnation by
the University as a basis for inposing racial preferences. Instead, they relied on a
generalized history or accounts of incidents or circunstances unrelated to
adm ssions policies or practices, nmany of themrenote in tinme, sonetines dating back
decades or longer. Pet. App. 76a- 8la. The history evoked by the intervenors is
i ndi stingui shable fromsocietal discrimnation, which the district court was right
to conclude could not justify the racial preferences. Id. at 84a-85a. The sane is
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true with respect to intervenors' contentions regarding an alleged hostile racial
climate on canpus. |Id. at 85a-86a

Finally, the intervenors have sought to justify the preferences on the basis of
other allegedly discrimnatory criteria used by the University in adm ssions. They
made no effort to explain how the preferences for race were related to conpensating
for other factors considered in the adnmi ssions *49 process, and it is not surprising
that they would bear no such relationship, since the University did not devise the
preferences on this basis. Mreover, as the district court concluded, if the
Uni versity enploys criteria actually having a discrimnatory inpact on nmenbers of
sone racial or ethnic groups, the narrow y-tailored renedy is the renoval of the
discrimnatory criteria, not the addition of a suspect racial classification. Id. at
88a. The use of racial preference would not dimnish liability in any event for
other discrimnatory criteria. Connecticut v. Teal, 457 U'S. 440 (1982).

IV. The University's Preferences Violate 42 U.S.C. § 1981

Petitioners' proof that the University has engaged in intentional discrimnation
al so establishes a violation of 42 U S.C 8§ 1981. See Ceneral Bldg. Contractors
Ass'n v. Pennsylvania, 458 U.S. 375, 383-91 (1982). Although its text, witten in
the aftermath of the Gvil War, suggests that only non-whites are its intended
beneficiaries, the Court has held that the statute prohibits discrimnation against
whites to the same extent as others. See McDonald v. Santa Fe Trail Transp. Co., 427
U S 273, 295-96 (1976). Under § 1981(c), the statute's substantive rights are
protected frominpairnment under color of state authority.

A contract for educational services is a "contract" for purposes of § 1981. Runyon
v. MCary, 427 U S. 160, 172 (1976). The racial discrinmination practiced by the Law
School in adnmissions is a "classic violation of § 1981." Id.

The University does not offer adm ssion on an "equal basis" to nmenbers of al

races. Id. On the contrary, as the district court found and the foregoi ng di scussion
el aborates, the Law School applies different standards in adm ssion based on race
and ethnicity. Section 1981 contains no exceptions to its rule of nondiscrimnation
It does not provide, for exanple, that clainmed interests in " diversity" or
"academ c freedonf excuse unequal treatnent on the basis of race under the statute.

I ndeed, the Court has *50 specifically rejected a nunber of asserted defenses to the
statute based on the exercise of constitutional rights. Id. at 175-79 (rejecting

def enses based on the First Anendnent rights of freedom of association, parenta
rights under the Due Process O ause of the Fourteenth Anendnent, and the right of
privacy). See al so discussion supra at 34.

CONCLUSI ON

For the foregoing reasons, petitioners respectfully request this Court to reverse
the judgnent entered in favor of the University respondents on petitioners' clains
for violations of the Equal Protection Jause, Title VI, and 42 U.S.C § 1981, and
to direct entry of judgnent on liability in favor of petitioners on those clains and
to remand the case with further proceedi ngs consistent with this Court's opinion
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