<<Material appearing in D GEST section, including Topic and Key Nunber
classifications, Copyright 2003 West Publishing Conpany>>

United States Suprene Court Respondent's Brief.
Bar bara GRUTTER, Petitioner,
V.
Lee BOLLI NGER, Jeffrey LEHVAN, Dennis SHI ELDS, and the BOARD OF REGENTS OF THE
UNI VERSI TY OF M CH GAN, Respondents.
No. 02-241.
February 18, 2003.
On Wit of Certiorari to the United States Court of Appeals for the Sixth
Grcuit

Brief for Respondents

Marvin Krislov Jonathan Al ger University of Mchigan Ofice O The Vice
Presi dent And General Counsel 4010 Fleming Admin. Bldg. 503 Thonpson Street
Ann Arbor, M 48109

Evan Cam nker University of Mchigan Law School 625 South State Street Ann
Arbor, M 48109

Philip J. Kessler Leonard M N ehoff Butzel Long 350 South Main, Suite 300
Ann Arbor, M 48104

Maur een E. Mahoney Counsel of Record J. Scott Ballenger Nathaniel A Vitan
Lat ham & Wat ki ns LLP 555 Eleventh Street, N W Suite 1000 Washi ngt on, DC 20004
(202) 637-2200

John H. Pickering John Payton Brigida Benitez Stuart Delery Craig Col dbl att
Anne Harkavy Terry A Maroney Wlner, Cutler & Pikering 2445 M Street, N W
Washi ngt on, DC 20037 Counsel for Respondents

*i QUESTI ONS PRESENTED

1. Wiether this Court should reaffirmits decision in Regents of University
of California v. Bakke, 438 U S. 265 (1978), and hold that the educati onal
benefits that flow froma diverse student body to an institution of higher
education, its students, and the public it serves, are sufficiently conpelling
to permt the school to consider race and/or ethnicity as one of many factors
in maki ng adm ssions decisions through a "properly devised" adm ssions
program

2. Wiether the Court of Appeals correctly held that the University of
M chi gan Law School 's adm ssions programis properly devised.

DI GEST

*1 STATEMENT OF THE CASE

There is no genuine dispute in this case about the relevant historical facts,



and the record evidence establishes three central realities that provide firm
support for the Sixth Grcuit's conclusion that the adm ssions programin use
at the University of M chigan Law School ("the Law School ") does not violate
the Equal Protection Cause. First, academ c selectivity and student body
diversity, including racial diversity, are both integral to the educati onal

m ssion of the Law School. Second, the Law School successfully realizes both
goal s through an admi ssions programthat is "virtually indistinguishable" from
the Harvard plan that five Justices approved in Bakke. [FN1] It evaluates the
potential contributions and acadenic prom se of every individual and does not
enpl oy quotas or set-asides. Third, no honestly colorblind alternative policy
coul d produce educationally meani ngful racial diversity at present without
enrol ling students who are academi cally unprepared for the rigorous |egal
education that the Law School offers.

FN1. Pet. App. 29a. "Pet. App." refers to the Petition Appendix; "JA"
refers to the Joint Appendix filed in this Court; "CAJA" refers to the
Joint Appendix filed in the Sixth Grcuit; "Tr." refers to the
transcript of the trial, Record 331 (Vol. 1) through Record 345 (Vol.
15).

There is accordingly no way for this Court to reverse the Sixth Grcuit's
deci sion without "break[ing] ... newground." US. Br. at 10. This Court nust
i nstead deci de whether, consistent with Bakke, the finest |aw schools

t hroughout the country nay continue to train this Nation's |eaders in
integrated classroons--as they have done so effectively for the past three
decades--or whether they now nust choose between nai ntaini ng academ ¢

di stinction and avoi ding very substantial resegregation. [FN2]

FN2. Because this Court has held that Title VI inposes substantive
obligations coextensive with the Equal Protection O ause, the decision
inthis case will bind private as well as public institutions. Pet. Br.
at 20. Petitioner offers no basis for applying any different standards
under 42 U. S.C 8§ 1981, and failed to preserve that argunent in any
event. See also Gen. Bldg. Contractors Ass'n v. Pa., 458 U S. 375,
389-90 (1982) (declining to i npose broader obligations under § 1981).

*2 1. The Law School is anong the Nation's leading | aw schools. It has

achi eved that preem nence by carefully selecting and training students of
exceptional promise to serve as | eaders of the profession and of our Nation.

[ FN3] The Law School has determ ned that effective pursuit of this mssion
requires a curriculumthat "firmy links professional training to the
opportunity for reflection about many of our nost fundamental public
questions, such as ... the effects of religious, racial and gender intolerance
in our culture" (CAJA 1658), and integrated classes conprising a "m x of
students w th varyi ng backgrounds and experiences who will respect and | earn
fromeach other," each of whomis "anong the nost capabl e students applying to
Anerican |aw schools in a given year" and has a "strong |ikelihood of
succeeding in the practice of law and contributing in diverse ways to the

wel | -being of others."™ JA 110.



FN3. JA 110. The Law School receives nore than 3500 applications each
year and nakes approxi mately 1300 offers of admission to fill a class of
around 350 students. See generally JA 156-203

Nei ther the petitioner nor the United States questions the legitimcy or
i nportance of these goals to the Law School's m ssion. Extensive (and
virtually unchal | enged) evidence confirns that a racially diverse student body
hel ps students to devel op the interpersonal skills necessary to "work nore
effectively and nore sensitively" in a world that "is and will be multi-
racial" (CAJA 2243); helps to dispel historic stereotypes (CAJA 7697-99); and
introduces students to unfam liar experiences and perspectives to pronote the
"mutual respect" and "synpathetic engagenent with the experiences of other
people that are basic to the mature and responsi bl e practice of law' (CAJA
5106). See infra pp. 21-26. The evidence al so proves that fully realizing
these benefits requires "nmeani ngful nunbers" or a "critical nmass" of mnority
students (JA 120)--enough to create significant opportunities for persona
interaction, to show that there is no consistent "mnority viewoint" on *3
particul ar issues, Pet. App. 215a, and to ensure that "minority students do
not feel isolated or |ike spokespersons for their race, and feel confortable
di scussing issues freely based on their personal experiences." Id. at 28a

Based on the persuasive wei ght of the educati onal evidence, the district
court enphasized that it "d[id] not doubt that racial diversity in the |aw
school popul ation" pronotes "cross-raci al understanding," helps to break down
raci al stereotypes, "enables [students] to better understand persons of
different races and better equips themto serve as lawers in an increasingly
di verse society and an increasingly conpetitive world econony." 1d. at 246a.
The court al so acknow edged that the benefits of diversity are "inportant and
| audabl e, " because "cl assroomdi scussion is livelier, nore spirited, and
sinply nore enlightening and i nteresting" when the students have "the greatest
possi bl e variety of backgrounds." Id. at 246a, 244a. |ndeed, petitioner
acknow edged that "no one is contesting that there are educati onal benefits of
diversity. It's sinply not an issue in the case." CAJA 7192

2. Petitioner and the United States nonethel ess chall enge the adnmi ssions
policy that has been carefully crafted to achi eve neani ngful educationa
diversity. In 1992, the Law School charged a distingui shed committee of |ega
scholars to design a policy that would further its mssion and conply with
this Court's decision in Bakke. CAJA 7486-87, 7546-47. The policy they
desi gned-- like the Harvard plan it was nodel ed on--openly acknow edges t hat
the raci al background of a mnority applicant can be one of many factors
rel evant to the adm ssions decision. JA 121. Petitioner's own expert conceded
however, that race is not the predom nant factor under that policy. Tr
2:211-13. Instead, its hallmark is a focus on acadenic capabilities coupled
with a flexible assessnent of every individual applicant's talents,
experiences and potential "to contribute to the |Iearning of those around
them" JA 111

First, the policy requires the director of admi ssions, in consultation with
the faculty, to evaluate each applicant based on all of the information
available in the file. JA 114-*4 21. The Law School does not use any fornul as
or set criteria for adm ssion. The policy requires careful consideration of an
applicant's undergraduate grades and LSAT score because they are inportant



(though i mperfect) predictors of academ ¢ success in |aw school, and the
"mnimal criterion is that no applicant should be adnmitted unless we expect
that applicant to do well enough to graduate with no serious academ c
problens.” [FN4] But "[t]here is no conbination of grades and test scores ...
bel ow whi ch an applicant will automatically be deni ed adm ssion, or above

whi ch admi ssion is guaranteed." Pet. App. 5a. The policy instead requires the
adm ssions office to | ook beyond grades to other criteria inportant to the Law
School ' s educational objectives, such as "experiences ... likely to be
different fromthose of nost students.” JA 114. As Dean Jeffrey Lehman
expl ai ned, an applicant's potential "contribution to the diversity of the
environnent"” is an inportant part of his or her qualifications. Tr. 5:195

FN4. JA 111-13; Tr. 14:110-11 (Lenpert). As Dean Lehnan expl ai ned
"there is one absol ute baseline criterion upon which we will not
conpronm se,"” and that is that "[wje don't want to admit students who we
think won't be able to nake it. It's not right and it's not fair." Tr
5: 147

Second, the policy does not restrict the types of diversity contributions
eligible for "substantial weight" in the adm ssions process. JA 120. The Law
School seriously considers each "applicant's prom se of nmaking a notable
contribution to the class by way of a particular strength, attainnent or
characteristic--e.g., an unusual intellectual achi evenent, enpl oynent
experi ence, nonacadem ¢ perfornmance, or personal background." JA 84. The Law
School's policy explains that effective pursuit of its educational m ssion has
been greatly furthered by the presence of "neaningful nunbers" or a "critica
mass" of "students from groups which have been historically discrimnated
agai nst, like African-Anericans, H spanics, and Native Americans" [ FN5]
because these students "are particularly likely to have experiences and
perspectives of *5 special inportance to our mssion." JA 120. But nany ot her
diversity- related factors are seriously considered, such as a record of
"l eadershi p, work experience, [and] unique talents or interests." Pet. App
27a-28a; see Tr. 1:244-45

FN5. Menbers of these groups are referred to as "mnority" students.

Third, the Law School's process ensures that candi dates have an opportunity
to share all relevant infornmation about their background for consideration

The application requests a personal statenent, letters of recommendati on, and
an essay describing the ways in which the applicant will contribute to the
life and diversity of the Law School. JA 83-84. The background and experiences
reveal ed by the application "commonly" nake a difference in the adm ssions
decision. Tr. 1:244-45. By applying this flexible policy, the Law School has
general ly succeeded in enrolling classes of superb students from diverse
backgrounds that include enough mnority students to provide meani ngfu
integration of its classroons and residence halls.

3. There is literally no chance that these results could be sustai ned under
any race-blind adm ssions program In 1997 when petitioner applied, there were
only 67 mnority applicants, conpared to 1236 white and Asi an Anerican



applicants, in the LSAT range (164+) from which over 90% of the admtted white
students were drawn. JA 172-79. Conpetition for these mnority applicants is
extrenely fierce, and the Law School cannot hope to enroll nore than a few of
them In 2000, there were only 26 African-Anerican applicants nationwide with
at least a 3.5 GPA and a 165 on the LSAT conpared to 3173 whites and Asian
Anericans. [FN6] Any race-blind methodol ogy applied to the upper and mddle
grade and test score ranges will therefore invariably select a class with very
few mnority students.

FN6. And there were only 170 African-Anericans with at least a 3.0 GPA
and 160 LSAT, conpared to 11, 348 whites and Asian Anericans. Law School
Adm ssi ons Council, National Statistical Report, 1995-96 through 1999-00
(2001) (lodged with the Court by LSAC). Because the United States has
relied on data outside the record to support its assertion that race-
neutral alternatives are available, we reference sone responsive
information appropriate for judicial notice. See Fed. R Evid. 201.

*6 Although the district court did not designate the issue of race-neutral
alternatives for trial (CAJA 99), it found "no reason to doubt" that the
nunber of mnority students would drop "sharply and dranatical | y" under a
"race-blind adm ssion systenl that continues to give substantial weight to
grades and LSAT scores. Pet. App. 229a. An unrebutted expert study
denmonstrated that a class of 400 students selected that way woul d have
included a total of 16 African- Anerican, H spanic and Native Anerican
students--down from 58 under the Law School's policy. CAJA 6047. The
educational benefits that depend upon opportunities for frequent interaction
anong students of different races cannot be achieved with so few mnority
enrol | nents. [FN7]

FN7. The study denonstrated the inpact of a race-blind policy on typical
| earning environnents. Wth a hypothetical 58 mnority students, there
is a 76% chance that a first-year snmall section of about 43 students
wi |l have nore than one or two African-Amrerican students and nore than
one or two Hi spanic students. Wth only 16 minority students, the
probability is 4% The chance of having such nodest, concrete diversity
in aresidential dormtory section would fall from34%to 1% The
probability of a student being the only African-Anrerican in a snall
section would increase from4%to 51% and in a dornmitory section from
18%to 69% CAJA 6045-49.

The district court neverthel ess faulted the Law School for its "failure to
consi der"” and "perhaps experinment" with race-neutral prograns that woul d
sacrifice academ c excellence and sel ectivity--such as the random sel ection of
applications that satisfy mninmumquantitative credentials through a
"lottery." [FN8] Pet. App. 25l1a. The Sixth Grcuit *7 rejected that reasoning
It held that "Bakke and the Suprene Court's subsequent decisions [do not]
require the Law School to choose between neani ngful racial and ethnic
diversity and academ c selectivity." Id. at 35a. Petitioner suggests that the
Sixth Grcuit's decision should be reversed because it applied de novo revi ew
to this and several other issues, but the courts below clearly disagreed only



as to matters of law and | egal characterization, not historical fact. [FN9]

FN8. Petitioner's year 2000 grids, JA 196-203, show that even a
race-blind lottery for every applicant scoring above 150 (50th
percentile) on the LSAT woul d have offered adm ssion to about 15
African-Anerican, 16 H spanic, and 3 Native Arerican applicants--a 79%
decline. By preventing the Law School from accepting students with truly
exceptional academ c qualifications at a higher rate than those with

| ess inpressive credentials, a lottery would al so seriously underm ne
its other educational goals. (The nunber of offers extended to
applicants scoring 170 or over on the LSAT would, for exanple, fall by
88% ) Moreover, even these bleak results could not be sustained once it
becane known that the Law School was conducting such a lottery, because
the pool would i medi ately be flooded with applications from

| ower-scoring white students who do not currently apply, CAJA 7902-03
(Ofield), and abandoned by hi gh-scoring students--who place great

wei ght on academ ¢ selectivity, and the national rankings driven by it.

FN9. See infra pp. 33 n.51, 41 n.69

4. The district court simlarly nade no factual finding that the Law Schoo
was adm nistering a secret quota forbidden by this Court's decision in Bakke.
See Pet. Br. at 41-42; US. Br. at 9. To the contrary, it acknow edged t hat
"the | aw school has not set aside a fixed nunber of seats for underrepresented
mnority students, as did the nedical school in Bakke." Pet. App. 248a. The
district court did reason that the adm ssions policy should be characterized
as the functional equivalent of a quota because the "practical effect" of the
policy has been to admt nore than 10% mnorities each year. Id. The Sixth
Crcuit rejected that |egal conclusion, however, observing that the Harvard
pl an al so pursued "neani ngful nunbers of mnority students" but that did not
nmake it a quota. Id. at 27a-28a

I ndeed, the record confirms that the faculty menbers who drafted the
adm ssions policy in 1991 took precautions to ensure that the policy would not
be read to authorize, require, or encourage adm ssions officers to admt a
predeterm ned nunber of minority applicants. An early draft of the policy
expressly stated that the Law School was likely to obtain the benefits of a
critical mass when minority enrollnent ranged between 11 and 17% Pet. App
225a. The chair of the Committee responsible for devel oping the policy
expl ained that this range was derived fromthe educational experience of the
faculty in prior years. CAJA 7564-65. Al though one nenber of the Committee
advocated that this numerical range should be retained in the final *8 policy
because they were "just guidelines" and therefore "perm ssible under Bakke,"
the Commttee rejected that suggestion in order to avoid "the risk that exists
when you put nunbers in, even as a guideline," that a future adm ssions
officer mght "see these nunbers" and feel bound by them CAJA 7736 (Lehnan).
[ FN10]

FN10. Petitioner asserts that the 1992 policy nerely "ratif[ied]" a
previous policy that included a goal of 10 to 12% mnorities. Pet. Br



at 3-4. Although the 1992 policy was intended to "ratify [the Law
School 's] attention in the past to race for purposes of establishing a
di verse | aw school class," CAJA 7533 (Lenpert), the policy
"represent[ed] a major change" in the way applicati ons were processed
id. at 7504. The mission of the Committee was to "rewite, rethink
[and] redo the admi ssions policy" in order to ensure that "the policy
was ... constitutional" under Bakke. Id. at 7492; see also Tr. 3:70
(Bol l'i nger).

Nor is there any evidence that the Law School officials violated the intent
of this policy by secretly directing the adm ssion of a predeterm ned nunber
of mnority applicants. Dean Lehman and ot her Law School officials who
adm nister the policy testified categorically that they did not enploy any
nunerical quota in assenbling the class. [FNL1] And the district court
determ ned that they "acted reasonably and in good faith in adopting and
adm nistering the policy" in an "attenpt[] to conply with Bakke" (Pet. App
254a, 253a)--a finding that cannot be reconciled with any notion that they
devi sed "di sguised quotas." U 'S. Br. at 9. Between 1993 and 2000, the nunber
of mnority students in each class varied from42 to 73 (13.5-20.1%--a range
inconsistent with the operation of a fixed quota. JA 156-203; CAJA 1536
4929-96, 5387-93, 5463-69; Pet. App. 30a

FN11. Pet. App. 26a; CAJA 7749-50 (Lehman), 7313 (Munzel), 7667, 7693
(Shields); Tr. 3:64 (Bollinger).

Dean Lehnman al so testified without contradiction that enrolling a critica
mass of mnority students is nerely one "value in [the] conposition of the
student body that is inportant to us pedagogically" but "not the only value."
CAJA 7767-68. That goal is bal anced agai nst conpeting objectives, such as
assenbling a class that shows *9 exceptional academ c promise and is broadly
diverse in attributes other than race. 1d. at 7251-54, 7521-26

5. Petitioner also asks this Court to find that the "plus factor" afforded to
sone mnority applicants was just too large. But the district court did not
find that the Law School could have adnmitted neani ngful nunbers of minority
applicants if it had assigned | ess weight to these applicants' contributions
to racial diversity; or that the acknow edged educational benefits could have
been achieved with fewer mnority students; or that the plus factor was so
large that the minority students were not well qualified for the rigors of the
Law School 's demandi ng academi ¢ program Although the court found that the
nmedi an under graduate GPA of every underrepresented mnority group "has been
| ower than the nedi an GPA of Caucasi ans by approximately one-tenth to
three-tenths of a point" between 1995 and 2000, and that the nedi an LSAT has
been approximately "seven to nine points" lower, [FNL2] it never questioned
(and petitioner stipulated) that all of the applicants admtted under the Law
School's policy were qualified. CAJA 8785. The Law School's mnority students
have grades and scores whi ch--while not always as exceptional as nany white
and Asian American adm ttees--nonethel ess are superior to nost applicants
nati onwi de. They graduate, pass the bar exam obtain judicial clerkships, and
succeed in the practice of law at rates essentially indistinguishable from
their white and Asian Anerican classmates. |d. at 6222-23, 6243-58, 5870-81



FN12. Pet. App. 275a-76a. These disparities significantly overstate the
size of the Law School's "plus factor." As a vertical line drawn
anywhere on the graph at JA 219 will illustrate, there would be |arge
differences in average test scores between adnmitted white and minority
students even if the process were entirely race-blind--because nost of
the mnority students would still be in the bottomhalf of the pool. See
Bowen & Bok, Shape of the River 29, 42 (2000) (denobnstrating that
race-blind adm ssions would elimnate only 14% of the test score gap at
sel ective universities).

Petitioner nevertheless relies upon certain disparities in nunerica
credentials reflected in her adm ssions "grids" as proof that the programis
not narromy tailored to achieve its educational goals. Pet. Br. at 5-10
These grids were *10 generated by her statistician. It is undisputed that the
Law School used nothing of the kind in its actual adm ssions process. [FNL13]
They do, however, illustrate two key points.

FN13. CAJA 7289-90, 7687-88; Tr. 5:139-42

First, the grids reveal that an applicant's college GPA, LSAT score, and
et hni ¢ background all influence adm ssions decisions, but even together those
factors fail to explain the outcones--either within or across racial
categories. Mre than 40%of the admtted white and Asian Amrerican applicants
from 1995 to 2000 cane from"cells" in which at |east 30% of the total white
and Asian American applicants were rejected, denonstrating that subjective
factors make the difference between acceptance and rejection for a great nmany
of themas well.

And those factors can be given substantial weight. Even crediting the
district court's suggestion that diversity considerations m ght outweigh
differences of up to a third of a letter grade or 7-9 points on the LSAT for
mnority students, the record shows that white and Asian Anerican applicants
frequently receive simlar credit for other diversity factors. Hol ding GPA
constant at 3.5-3.74, 53 white or Asian Arerican students were accepted
bet ween 1995 and 2000 with an LSAT of 160 or bel ow, whereas 88 with an LSAT of
167 or above were rejected. Hol ding LSAT constant at 164-166, 189 white or
Asi an Amrerican applicants with a 3.49 GPA or | ower were accepted over 283 with
a 3.75 or better. [FN14] Non-minority applicants are also frequently accepted
with grades and test scores |lower than nminority applicants who are rejected.
Sixty-nine mnority applicants were rejected between 1995 and 2000 with at
least a 3.5 GPA and a 159 or higher on the LSAT, while 85 white and Asian
Anerican applicants were accepted fromthe sane or lower cells. [FNL5] These
observations do not suggest *11 that race does not nmatter in the adm ssions
process. The grids denonstrate, however, that the Law School considers race
only in the context of an individualized review seriously wei ghing nany
factors, including subjective non-racial diversity factors that nake a rea
and dispositive difference for many white and Asian Anerican applicants as
wel | .



FN14. These nunbers woul d be significantly higher but for the fact that
the Law School naturally finds quite substantial diversity in a variety
of attributes within the large pool of white and Asian Anerican
applicants with the highest acadenic credentials. JA 121-22.

FN15. See generally JA 156-203. Note that petitioner's "Sel ected
Mnority" grids exclude "Qher Hi spanic" applicants--all of whomare
properly included anong the category described as H spanic in the Law
School policy. CAJA 321, 477; see also, e.g., CAJA 7311 (confirmng that
sone mnorities are rejected even though whites with | ower quantitative
credentials are accepted) (Minzel); JA 182-83 (white applicant in 1998
in LSAT 151-53/GPA 2.75-2.99 "cell" adnmitted while all five
African-Anerican applicants in the sane cell were rejected).

Second, the Law School's individualized consideration of racial background
does not actually affect the outcone of the overwhelmng majority of the

adm ssi ons deci sions each year, or unfairly burden other applicants who nay
have hi gher test scores but who would not significantly enhance the diversity
of the class. Plaintiffs own expert testified that he was "sure" that grades
and test scores had the "strongest association with adm ssions deci si ons"
relative to any other factors, including race. Tr. 2:211-13. Approxi nately
two- thirds of the Law School's minority applicants are deni ed adm ssion each
year, and in each of the years between 1995 and 2000 the Law School denied
adm ssion to a greater proportion of mnority applicants than najority
applicants. CAJA 6045, 7585. Nor is there any dispute that the average odds of
adm ssion for non-mnority applicants woul d have increased by less than 5% f
the Law School had not taken race into account as part of its assessnent of
diversity contributions. 1d. at 6045.

Accordingly, petitioner's "probabilities" and "odds rati os" conparing white
and mnority applicants with identical credentials (Pet. Br. at 8-10) would
reveal nothing unlawful even if the nethodol ogy were sound. See infra p. 44.
It would be surprising indeed, in a reginme in which race is given any wei ght,
if mnority applicants were not admtted at substantially higher rates than
otherwise simlar non-mnority applicants. As the Sixth Grcuit *12 expl ai ned
petitioners have "concede[d] that all admtted students are qualified," and
evi dence that race "plays an inportant role in sone adm ssions decisions" is
sinply the "logical result of reliance on the Harvard Plan." Pet. App. 3la
(enphasi s added).

SUMVARY COF ARGUMENT

Twenty-five years ago, this Court resolved a bhitter national controversy over
the constitutionality of race-conscious adm ssions policies in its |andnark
deci sion in Bakke. The essential holding of Bakke is that quotas and set-
asides are illegal, but that some attention nmay be paid to race in the context
of a conpetitive review of the ways that each applicant will contribute to the
overal | diversity of the student body. As the Sixth Grcuit properly held, the
Law School 's admi ssions practices are "virtually indistinguishable" fromthe
Harvard Col | ege policy specifically endorsed by five Justices in Bakke. Pet.
App. 29a. Petitioner therefore cannot prevail unless the square hol ding of
Bakke is overrul ed, expressly or sub silentio



No persuasive justification exists for making such a radical and disruptive
break with settled precedent. Bakke has been relied upon by universities for
decades with the express authorization of the Departnent of Education, and has
becone an inportant part of our national culture. It is also dearly correct.
Despite nobl e aspirations and consi derabl e progress, our society renains
deeply troubl ed by issues of race. Against that backdrop, there are inportant
educational benefits--for students and for the wi der society--associated with
a diverse, racially integrated student body. Indeed, petitioner does not
di sagree. In the face of overwhel mi ng educational and social science evidence
presented by the Law School, she conceded the point in the district court.

The Law School's adm ssions policy is cautious, limted, and narrowy
tailored to the pursuit of that conpelling educational goal. The heart of that
policy is an individualized review of the nany different ways that each
applicant mght contribute to the |earning environment at the Law School, and
to the legal profession and our Nation after graduation. *13 Because the
educational benefits of a diverse student body depend on opportunities for
interaction anong students, the Law School hopes that its policy will enroll a
"critical mass" of mnority students. Its experience has been that a critica
mass helps to foster nore genuine interaction anong students of different
raci al backgrounds. But that goal is constantly bal anced agai nst the Law
School ' s ot her educati onal objectives, such as assenbling a class that is both
exceptionally academ cally qualified and broadly diverse in ways other than
race. The Law School does not enpl oy quotas or set-asides, and race is by no
nmeans the predonminant factor in its adm ssions program

There are no viable race-neutral alternatives at this time. The Law Schoo
firmy believes that high academ ¢ standards and a di verse student body are
both integral to effective pursuit of its chosen educational mission. It is
fortunate to receive enough applications fromtalented, well-qualified
mnority students to avoid both the Scylla of resegregation and the Charybdis
of enrolling students unprepared for the education that it offers. Gven the
nati onal popul ation of college graduates, however, |aw schools |ike M chigan
cannot admt those students in meaningful nunbers w thout paying sone
attention to race.

This dilemma is shared by every highly selective | aw school in the United
States, public and private. It is not an exaggeration, therefore, to say that
a decision by this Court overruling Bakke would force nost of this Nation's
finest institutions to choose between dramati c resegregati on and conpletely
abandoni ng the demandi ng standards that have nade Anerican hi gher education
the envy of the world. The United States understands the nature of that
choice, yet pretends that the Law School could magically resolve it by "easing
adm ssions requirenments for all students.” US. Br. at 14. That is a fantasy.
No honestly colorblind alternative could produce educational ly neani ngful
racial diversity at present wi thout substantially abandoning reliance on
traditional academc criteria, and hence abandoni ng academ c excel |l ence as
wel |. The Law School, having struggled for nore than a century to build a
great *14 institution dedicated to excellence in the advancenent of hunan
know edge, will not willingly do that. But neither does it relish the prospect
of trying to educate the next generation of |eaders for the | egal profession
and our Nation in a segregated enclave, "in isolation fromthe individuals and
institutions with which the lawinteracts." Sweatt v. Painter, 339 U S 629

634 (1950).




ARGUVMENT

I. THE LAWSCHOOL HAS A COWPELLI NG I NTEREST I N THE LI M TED, COWPETI Tl VE
CONSI DERATI ON OF RACE | N ADM SSI ONS TO SECURE THE EDUCATI ONAL BENEFI TS THAT
FLOW FROM STUDENT BODY DI VERSI TY

A. This Court Held In Bakke That Institutions O H gher Education My
Consi der The Race O Applicants As One Factor Anong Many Wien Attenpting To
Assenbl e A Diverse, Racially Integrated Student Body

Al though different Justices articulated a range of views about the
permssibility of race-consci ous adm ssions practices in Bakke, Justice Powell
forged a middle ground that constituted (and has ever since been relied on as)
the hol ding of the case. Joining Justice Powell, a najority of this Court
agreed on several inportant propositions--all of which were essential to the
result. Five Justices reversed the California Suprene Court's nandate
prohibiting the University of California fromconsidering race in adm ssions
decisions, 438 U S. at 270 n.**, 271, agreeing that the "conpetitive
consideration of race and ethnic origin" in the context of a "properly devised
adm ssions progrant would be constitutional and consistent with Title VI, id.
at 320. Five Justices agreed that the University of California could
constitutionally devise such a programeven though it was "conceded that [the
Uni versity] had no history of discrimnation" and the University articul ated
no narrowy renedial justification for considering race. 1d. at 296 n. 36
(Powell, J.). And all five agreed that Harvard Col | ege' s adm ssions policy--
which also articulated no renedial *15 purpose and was solely tailored toward
and justified by, Harvard's desire to assenble a diverse student body-- was
"properly devised" and "constitutional." |d. at 320, 326 n.1 (Brennan, J.
concurring in part).

The mini mum core or essential holding of Bakke, therefore, is that a

Uni versity may consider race in adm ssions, even if it has no historica
discrimnation of its own to renmedy, at least in the nanner exenplified by the
Harvard pl an appended to Justice Powell's opinion. These observations require
no sophisticated analysis, and they alone are sufficient to support the Sixth
Crcuit's judgnent in this case--since as that court held the Law School's
policy is "virtually indistinguishable" fromthe Harvard pl an

Petitioner neverthel ess asserts (Pet. Br. at 27-28) that the holding in Part
V-C of Bakke has no precedential force here because it says nothi ng about the
perm ssi bl e purposes of a "conpetitive" race-consci ous plan. Al though the
broad | anguage of Part V-C certainly | eaves a great deal unspecified, that
paragraph was not the only proposition to garner a majority. Five Justices
al so specifically agreed that the Harvard adm ssions policy was
constitutional. Because the sole justification advanced in that plan was
student body diversity, it necessarily follows that five Justices agreed that
diversity was a sufficient justification. Petitioners resist that obvious
concl usi on based on the fact that Justices Brennan, Wite, Mrshall and
Bl ackmun "agree[d] with M. Justice Powell that a plan like the 'Harvard' plan

is constitutional under [their] approach, at least so long as the use of
race to achieve an integrated student body is necessitated by the Ilingering
effects of past discrimnation. " 438 U S. at 326 n.1 (Brennan, J. concurring
in part) (enphasis added). But the italicized | anguage in Justice Brennan's




opinion neans only that a policy |like Harvard' s nmust cease considering race
once the disparities in applicants' nunerical qualifications produced by our
Nation's discrimnatory past have been elimnated, because a racially diverse
class could then be assenbl ed by other *16 neans. The Law School agrees with
that caveat, and Justice Powell plainly did too; sadly, that day has not yet
arrived. [FNL6]

FN16. Justice Brennan and his coll eagues did not nmean that Harvard's

adm ssions practices were constitutional only if justified by a renedi a
purpose. The | anguage they chose ("so long as ... necessitated by"

rather than "if ... justified by") nakes that clear. See Pet. App. 18a &
n.7, 19a & n.8. It also would have nade no sense. Harvard's policy was
forthrightly non-renedial in notivation, 438 U.S. at 321-22, and
therefore (for reasons ably explained by petitioners thenselves (Pet.

Br. at 35)) it could not have been rendered constitutional by an
unarticul ated remedi al rationale.

Justice Powel|l's reasoning was al so the "narrowest ground" articul ated by any
of the Justices supporting reversal, and is therefore a holding of this Court
under Marks v. United States, 430 U S. 188, 193 (1977). It is possible to tie
onesel f in netaphysical knots when applying Marks, by postulating creative and
endl essly different theoretical axes al ong which one opinion or another m ght
be considered the nmost "narrow. " But Justice Powell's opinion was "narrowest"
in every sense that nmattered: it conpletely defined, as a practical natter
the uni verse of race-consci ous adm ssions progranms that a majority of this
Court regarded as constitutional. [FN17] It was inmrediately obvious to courts
[ FN18] commentators [FN19] and countless public *17 officials and institutions
after Bakke that Justice Powell's analysis and the Harvard plan were the
coherent, if narrow, comon ground for this Court's judgnent--and therefore
the law of the land. [FN20] As the U S. Departnent of Education announced to
t he hi gher education comunity, "[t]he Court affirned the legality of
voluntary affirmative action" in order to "attain a diverse student body."

[ FN21]

FN17. The other Justices forming that najority believed that the
Constitution permts rmuch nore extensive and varied consideration of
race in adm ssions; indeed, they voted to affirmthe rigid 16-seat quota
enpl oyed by UC Davis. In other words, those Justices had nmuch broader
reasons for reversing the California Suprenme Court because they believed
it inproperly foreclosed a w der spectrumof |egal conduct than Justice
Powel| did. See Gty of Richnond v. J.A. Croson Co., 488 U. S. 469

496-97 (1989) (noting that Justice Powell's opinion in Bakke woul d
permt consideration of race only to pursue narrowy "focused"

obj ectives, not the "anorphous" goal of renedying societal

di scrimnation).

FN18. The State and federal courts have wi dely regarded Justice Powell's
opinion in Bakke as the controlling law. See, e.g., Univ. & Cnty. Coll
Sys. of Nev. v. Farner, 930 P.2d 730 (Nev. 1997); MDonald v. Hogness
598 P.2d 707 (Wash. 1979); United States v. Brown Univ., 5 F.3d 658 (3d




Gr. 1993); Talbert v. Gty of Richnond, 648 F.2d 925 (4th Cr. 1981);
UM Post, Inc. v. Bd. of Regents of Univ. of Ws. Sys., 774 F. Supp

1163 (E.D. Ws. 1991); Davis v. Halpern, 768 F. Supp. 968 (E.D. N Y.
1991); Uzzell v. Friday, 592 F. Supp. 1502 (MD. N C 1984); Martin v.
Charlotte-Meckl enburg Bd. of Educ., 475 F. Supp. 1318 (WD. N.C 1979)
aff'd, 626 F.2d 1165 (4th G r. 1980). The Fifth Grcuit's contrary
decision nearly twenty years later in Hopwood v. Texas, 78 F.3d 932 (5th
Gr. 1996), has gained few adherents. See, e.g., Smth v. Univ. of Wash
Law Sch., 233 F.3d 1188 (9th Gr. 2000), cert. denied, 532 U S. 1051

(2001).

FN19. See, e.g., Scalia, Comentary, The Disease as Cure: "In Oder to
Get Beyond Racism We Must First Take Account of Race.", 1979 Wash U L.
Q 147, 148 (describing Powell's opinion as "the law of the |and");

Bl asi, Bakke as Precedent: Does M. Justice Powel| Have a Theory?, 67
Cal. L. Rev. 21, 30 (1979) ("The Powell opinion is, after all, the key
to assessing the precedential significance of the Bakke decision.");

Di xon, Bakke: A Constitutional Analysis, 67 Cal. L. Rev. 69, 69 (1979)
("The actual 'ruling' in Bakke, stemmng only fromJustice Powell's

ti ebreaki ng opinion, that race nmay be a factor but not the factor in the
adm ssions criteria ... has acquired wi de pragmati c appeal .").

FN20. Petitioner cites Nichols v. United States, 511 U. S. 738 (1994), in
which this Court elected to forego Marks anal ysis al together and
overrule Baldasar v. Illinois, 446 U S. 222 (1980), on the nerits. Pet.
Br. at 28-29. Bakke has not produced anything |like the confusion that
foll oned Baldasar. In any event, this Court could take that tack in

Ni chols only because it was resolved to overrul e Bal dasar either way. A
simlar approach here would require this Court to assume for purposes of
deci sion that Bakke produced a bi nding hol ding, and then consi der
whether to overrule it under traditional principles of stare decisis.

FN21. 44 Fed. Reg. 58,509, 58,510 (Cct. 10, 1979).

B. Settled Principles O Stare Decisis Strongly Counsel Against Overruling
Bakke

Because Bakke has proven to be a | andnark decision, the principles outlined
by Justices O Connor, Kennedy and Souter in Planned Parenthood of Southeastern
Pennsyl vania v. Casey, 505 U.S. 833 (1992), provide a useful framework for
anal yzi ng whether there is any " 'special justification' " [FN22] for
reconsi dering that decision. There is not.

FN22. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 231 (1995)
(quoting Ariz. v. Runsey, 467 U.S. 203, 212 (1984)).

*18 First, intervening decisions of this Court have not |eft Bakke "a
doctrinal anachroni smdi scounted by society." Id. at 855. This Court has never



questioned the core hol ding of Bakke, and indeed has uniformy assumed its
continuing validity. [FN23] Bakke has becorme a "l ong-established precedent
integrated into the fabric of the law," Adarand, 515 U S. at 233, and of our
"national culture,"” Dickerson v. United States, 530 U.S. 428, 443 (2000).

FN23. See, e.g., Adarand, 515 U S at 218-19, 224-25 (describing
adoption of internediate scrutiny in Metro Broadcasting, Inc. v. FCC
497 U.S. 547 (1990), as a "surprising turn" fromthe use of strict
scrutiny in decisions such as Justice Powell's opinion in Bakke); Wagant
v. Jackson Bd. of Educ., 476 U S. 267, 286, 288 n* (1986) (O Connor, J.
concurring in part) (recognizing that this Court's affirmative action
cases reveal a "fair neasure of consensus," including that "the
pronmotion of racial diversity has been found sufficiently 'conpelling,"’
at least in the context of higher education, to support the use of
racial considerations in furthering that interest"); Mtro Broad., 497
U.S at 568; id. at 619, 621, 625 (O Connor, J., dissenting); Johnson v.
Transp. Agency, 480 U.S. 616, 638 (1987) (uphol ding gender-based
affirmative action policy, and drawing a favorabl e analogy to the
Harvard pl an).

Second, the standards established in Bakke have proven to be "[]workable,"
Casey, 505 U.S. at 855, as denonstrated by a 23-year history of enforcenent
under Departnent of Education regulations. Shortly after Bakke, the Departnent
undert ook a conprehensi ve reexam nation of its regul ati ons governi ng hi gher
education adm ssions under Title VI It concluded that universities could,
"consistent with Bakke and the Departnent's regulation, ... [c]onsider race,
color, or national origin as a positive factor, with other factors ... in
sel ecting fromanong qualified candidates,"” and that "[t]he rel ative wei ght
granted to each factor is properly determned by institution officials; race,
color or national origin nay be accorded greater weight than other factors."
44 Fed. Reg. at 58,510. The Departnment has reaffirned its regul ati ons and
gui dance many tines over the past two decades and five presidentia
adm ni strations, and has used the standards established in Bakke as an
effective, workable framework for the enforcement of Title VI in both *19
adm ssions and financial aid. [FN24] Although the United States remarkably
fails to nention its regulations or policy interpretations in its brief, all
of themrenain in force and none woul d be constitutional if Bakke is
overrul ed. [FN25]

FN24. See, e.g., 56 Fed. Req. 64,548 (Dec. 10, 1991) (applyi ng Bakke to
financial aid); 59 Fed. Req. 8756 (Feb. 23, 1994) (sane); see also CAJA
787 (Brief for the United States as Amcus Curiae).

FN25. The race-consci ous adm ssions policies enployed by the United
States at its own universities, the mlitary academ es, would al so be
unconstitutional under petitioner's reasoning. See Brief for Lt. Gen
Julius W Becton, Jr., et al. as Amcus Curiae

Third, Bakke could not be overruled "w thout serious inequity to those who



have relied upon it." Casey, 505 U.S. at 855. Over the past twenty-five years
universities and professional schools, public and private, have nade countl ess
deci sions about their faculty hiring, physical plant, capital spending and
curriculumin reliance on this Court's assurance that they would not be forced
to a stark choice between racial diversity and radically | ower acadenic
standards and anbitions. The State |legislators and private donors who fund
these institutions have chosen to support theminstead of countless other
worthy causes because, in part, they are both racially integrated and
committed to academ c excellence. [FN26] If Bakke is overrul ed, the Law Schoo
will have to becone a very different kind of institution than it, its
phil ant hropi ¢ donors, and the State of M chigan have worked so hard to build.

FN26. State |egislatures nmust, for exanple, constantly choose between
distributing limted resources evenly across an array of relatively non-
sel ective institutions designed to bring the benefits of higher
education to the greatest nunber of citizens, or disproportionately
funding a selective flagship research institution. States |ike
California, Mchigan, North Carolina and Virginia that have historically
chosen the latter course mght reasonably conclude that they can no
longer justify it if the flagship institution can no longer adnit a
significant nunber of minority students.

Finally, overruling Bakke woul d cause "significant damage to the stability of
the society governed by it." Casey, 505 U S. at 855. Overruling Bakke woul d
force this Nation's elite and selective institutions of higher education
public and private, to an i mmedi ate choi ce between dramatic *20 resegregation
and abandoni ng academ ¢ selectivity. If they chose to naintain academ c
standards, the representation of African-Anerican students at the 89 nost
sel ective | aw schools would fall from approxi mately 7% now to | ess than 1%
Three-quarters of the African-Anerican students who are currently admtted to
accredited | aw school s woul d not be accepted anywhere, and 40% of those stil
admtted woul d be admtted only to schools with predominantly minority student
popul ations. [FN27] Those predictions are confirnmed by experience. In the year
after the Fifth Grcuit prohibited the University of Texas Law School from
considering race in its adm ssions process, for exanple, H spanic adm ssions
fell by 33%and African-Amreri can adm ssions fell by 86%-to four students, out
of a class of about 500. [FN28]

FN27. See Wghtman, The Threat to Diversity in Legal Education: An
Enpirical Analysis of the Consequences of Abandoning Race as a Factor in
Law School Admission Decisions, 72 NY.U L. Rev. 1, 27-28 (1997); CAJA
2254-56 (Bok) (discussing Wghtrman's findings).

FN28. JA 209. Texas has increased these nunbers narginally in recent
years, but has not achi eved neani ngful diversity. And the strategies it
enpl oys are neither race-neutral nor a realistic option for the Law
School . See, e.g., Brief for American Law Deans Associ ation as Am cus
Curi ae



As the United States recognizes (U S Br. at 16), if higher education is not
"broadly inclusive to our diverse national comunity, then the top jobs,
graduate schools and the professions will be closed to sone." Yet a decision
to overrul e Bakke would cut the mnority |lawers currently being trai ned by
hal f or three-quarters, resulting in the near-conplete absence of mnority
students fromthe schools that train nost of our federal judges, prosecutors
and law clerks (to say nothing of the new | awers at our country's |eading | aw
firms). [FN29] That is a chilling prospect. As our country becones
increasingly racially diverse, the public confidence in | aw enforcenent and
legal institutions so essential to the coherence and stability of our society
will be *21 difficult to maintain if the segnents of the bench and bar
currently filled by graduates of those institutions again becone a preserve
for white graduates, trained in isolation fromthe conmmunities they will
serve

FN29. Nearly 600 of this Court's 824 judicial clerks since 1980 were
graduates of just six of these |aw schools (including the Law School).
There woul d be serious negative consequences at the state governnent
level as well. See Brief for Arizona State University College of Law

C. Educational Experience, Social Science Research, And Conmon Sense Confirm
That Diversity Has Conpel ling Educational Benefits

This Court recogni zed | ong before Bakke that preparing students for work and
citizenship in our diverse society is exceedingly difficult inracially
honogenous cl assroons and on racially segregated canpuses. In Sweatt v.
Painter, 339 U S 629, 634 (1950), this Court held that Heman Sweatt coul d not
receive an equal |egal education at a | aw school which "excludes fromits
student body nenbers of the racial groups which nunber 85% of the popul ation
of the State and include nost of the |awers, w tnesses, jurors, judges and
other officials with whompetitioner will inevitably be dealing." Id. "The | aw
school, the proving ground for legal |earning and practice, cannot be
effective in isolation fromthe individuals and institutions with which the
law interacts.” 1d. This Court has acknow edged the educational benefits of a
di verse student body repeatedly since then. See Brown v. Bd. of Educ., 347
US 483, 493-95 & n.11 (1954); Wash. v. Seattle Sch. Dist. No. 1, 458 U.' S
457, 472 (1982) ("[I1]t should be equally clear that white as well as Negro
children benefit fromexposure to 'ethnic and racial diversity in the
classroom' ") (citation omtted). And those conclusions have been confirned
by congressional findings, educational experience, social science, and common
sense.

1. Congress has repeatedly nade specific findings that "elimnation of racia
isolation has significant educational benefits,"” even in the absence of any
prior discrimnation or renedi al purpose, when authorizing federal financia
assi stance for local school districts seeking to elimnate both de jure and
nerely de facto segregation in their schools. [FN30] *22 The |l egislative
hi story reveals Congress's firmconclusion that "racially integrated education
inmproves the quality of education for all children,” HR Rep. No. 92-576, at
10 (1971), and that "[e]ducation in an integrated environnent, in which
children are exposed to diverse backgrounds, is beneficial to both" white and
mnority students, S. Rep. No. 92-61, at 7 (1971). The recently enacted No



Child Left Behind Act of 2001 reaffirmed Congress's findings that "[i]Jt is in
the best interests of the United States ... to continue the Federa
Governnent's support of |ocal educational agencies that are ... voluntarily
seeking to foster neaningful interaction anong students of different racia
and et hni ¢ backgrounds ...." [FN31]

FN30. See Emergency School Aid Act, Pub. L. No. 92-318, 88 701-720, 86
Stat. 354 (1972); Magnet School s Assistance Program Pub. L. No. 98-377

88 701-712, 98 Stat. 1299 (1984).

FN31. Pub. L. No. 107-110, § 5301(a)(4)(A), 115 Stat. 1425, 1806 (2002)
(codified at 20 U.S.C 8§ 7231).

2. These findings, which reflect the | ongstanding conviction of the United
States governnent on a set of critically inportant issues of fact and nationa
policy, were also supported by a powerful and essentially uncontested
evidentiary record in this case. [FN32] The United States filed an am cus
curiae brief inthe district court summarizing the social science research
and concluding that diversity "in the higher educati on context inproves
students' education, racial understanding, cultural awareness, cognitive
devel opnent and | eadership skills." CAJA 803. Inits filing in this Court, the
United States repeatedly enphasized its belief that educational diversity is
an "inportant goal[]," US. Br. at 8, and that keepi ng undergraduate and
graduate institutions open to "people of all races and ethnicities" is "a
par anount governnent objective." Id. at 13.

FN32. See generally, e.g., CAJA 2240-709 (expert reports), 5617-23 and
5641-42 (Syverud reports), 7515-18 (Lenpert testinony), 7699-706
(Syverud testinony), 7749 (Lehman testinony).

That belief does not depend on "crude stereotypes."” Pet. Br. at 38. It sinply
acknow edges the el ephant in the room-that despite the recent advent of
formal equality under the |law and indi sputable progress in race relations (in
part because of the growing racial diversity in institutions *23 |ike the Law
School ), Anerica remains both highly segregated by race and profoundly and
constantly aware of its significance in our society. Many white Anericans
underestimate those realities because, of course, "[t]o be born white is to be
free fromconfronting one's race on a daily, personal, interaction-by-
interaction basis." By contrast, "[t]o be born black is to know an
unchangeabl e fact about oneself that matters every day." [FN33] The evi dence
for that fact, anecdotal and scientific, is beyond serious dispute. The House
Judiciary Committee recently found that:

FN33. Al einikoff, A Case For Race-Consciousness, 91 Colum L. Rev. 1060
1066 (1991).

mllions of African-Anericans and Hi spanics alter their driving habits in



ways that woul d never occur to nost white Anericans. Sone conpletely avoid

pl aces like all-white suburbs, where they fear police harassment for | ooking
"out of place.” Some intentionally drive only bland cars or change the way
they dress. Qthers who drive |ong distances even factor in extra tinme for the
traffic stops that seeminevitable. [FN34]

FN34. House Judiciary Committee, Traffic Stops Statistics Study Act of
2000, HR Rep. No. 106-517, at 3-4 (2000); see also id. at 4-5 (noting
that in some jurisdictions African-Anerican drivers are five to
twenty-one tines nore likely to be subject to traffic stops than are
white drivers).

African-Anerican nmen are asked to pay al nost twice the markup that white nmen
are asked to pay for autonobiles. [FN35] Recent studies have shown dranatic
disparities in the treatnent of whites and African-Anericans trying to rent an
apartnent over the tel ephone (nost people can identify a caller's race by
di al ect and the sound of their voice). [FN36]

FN35. Ayres & Siegel man, Race and Gender Discrimnation in Bargaining
for a New Car, 85 Am Econ. Rev. 304, 313 (June 1995).

FN36. See, e.g., Baugh, Racial ldentification by Speech, 75 Am Speech
362-64 (2000); Massey & Lundy, Use of Black English and Racia

Di scrimnation in U ban Housi ng Markets: New Methods and Fi ndi ngs, 36
U ban Affairs Rev. 452, 461 (Mar. 2001).

The issue is nuch nore conpl ex and subtle than just the unfortunate

persi stence of widespread racial discrimnation. *24 Stereotypes and

unt hi nki ng assunptions about social roles pervasively influence daily life.
The Dean of the School of Education at Berkeley, who is Hspanic, testified in
this case that when he was cutting the grass in front of his own house, a

nei ghbor approached himto ask what he charges for yard work. CAJA 8472. And
the renowned historian John Hope Franklin testified that "in recent years he
has been approached nore than once by a white person in a hotel |obby or
private club who asked himto fetch her coat or car." Pet. App. 267a.

Mnority students draw as wi de a range of conclusions from experiences |ike
these, and fromthe ideas they have been exposed to, as white students do from
their own lives and influences. The Law School's minority students are, |ike
its white students, liberals and conservatives, communitarians and
libertarians, devotees of both M|l and Kant. But the presence of persons who
have had such experiences enriches the educational environnment, if only
because it is human nature to undervalue or fail to see burdens that we
haven't truly experienced ourselves. [FN37]

FN37. These | essons cannot be | earned from books, or by lecture in a
raci al | y honogenous cl assroom Dean Syverud testified that "the best
active, Socratic teaching" provokes "direct and often painful dial ogue



bet ween students who are forced by the nethod to confront and neke
explicit their deepest unexam ned convictions about |egal issues."” CAJA
5619. As Dean Lehnan expl ai ned, that classroom dynam ¢ does not "worKk]]
really, really well" unless its participants are "drawing on a broad
range of backgrounds and experiences which are personal." Id. at 7747
Dean Syverud testified that racial heterogeneity inproves the classroom
dynam c even in classes "far renoved fromissues traditionally

associ ated with race" such as insurance, id. at 5622, and that he has
been unable to "recreate the dynanmic of a diverse Socratic classroont in
raci al | y honogenous classes. Id. at 7710-11

3. The inportance of these differences in lived experience is particularly
trenchant in the context of |egal education. The |legal systemis the epicenter
of our Nation's ongoing struggle to overcone racial divisions that persist in
our society. Indeed, nonitoring and nediating the progress of that struggle
has becone one of the nobst inportant jobs of the federal courts.
Discrimnation suits under Titles VI, *25 VIl and | X, ongoi ng schoo
desegregati on cases, Voting R ghts Act enforcenment and racial-profiling
|l awsuits have all becone staples of the case |oad. Wiat |egal consequences if
any should follow fromthe disparate inpact of the crimnal justice systemin
general, and certain crimnal statutes in particular, on racial mnorities is
one of the nost oft- debated and inportant chall enges that our society faces.

Agai nst this backdrop, |aw schools need the autonony and discretion to decide
that teaching about the role of race in our society and |l egal system and
preparing their students to function effectively as | eaders after graduation
are critically inportant aspects of their institutional mssions. And it
hardly requires extensive proof that pursuit of those goals is greatly
enhanced by the presence of neaningful racial diversity anong the | aw school's
student body-- enhanced in ways that white students alone, no nmatter what
their viewpoints are or even what their experiences have been, cannot possibly

suppl y.

The presence of minority students is also essential to the Law School's
educational mssion in other ways. At its nost successful, the educationa
process is a productive collision not only of facts and ideas, but also of
peopl e. The Law School is training |awers and | eaders for a society in which
within the careers of its current students, white citizens will becone a
mnority of the popul ation. Those students need to |l earn how to bridge racia
di vides, work sensitively and effectively with people of different races, and
sinply overcone the initial disconfort of interacting with people visibly
different fromthenselves that is a hallmark of human nature. [FN38] As then-
Provost Condol eezza Rice recently explained, "differences in talent, in
background, in racial and ethnic identity, in creed" in an educationa
envi ronnent can open "a snall w ndow on perhaps the greatest challenge *26
bef ore us as hunman beings--finding a way that people who are different can
live together in peace and nove forward together." Stanford O ass Day Speech
(June 12, 1999). [FN39]

FN38. See CAJA 7909 (O field), 310, 2243, 5044, 5106. Dean Lehnan
testified that "there are significant nunbers of M chigan students who
come to the law school with very little prior contact with people of



other races." Tr. 5:158; see also Tr. 6:116 (O field) (half of Mchigan
students have no or very little interracial contact prior to Law
School ).

FN39. Available on the internet at http://
www. st anf or d. edu/ dept / news/ report/ news/ j unel6/ cl assday- 616. ht n

4. Effective pursuit of these goals requires nore than an isol ated handful of
mnority students, for several reasons. First, the educational benefits of

di versity depend on opportunities for interaction--in classroons, cafeterias,
or residential settings. The Law School is a large institution, and a few
mnority students obviously could not be everywhere at once, or establish
nmeani ngful personal ties with nore than a snall fraction of their classnates.

Second, the presence of nore than one or two minority students in a classroom
encourages students to think critically and reexam ne stereotypes. Kent
Syverud, Dean of the Vanderbilt Law School, testified that the classroom
"dynamic is different within the class anong the students and between ne and
the students, when the class is honbgenous" or has a "token minority student"
than "when there are enough mnority students ... that there is a diversity of
vi ews and experiences anong the mnority students." CAJA 7698; id. at 5618-

20. Wien there are nore than a token nunber of minority students, "everybody
in the class starts | ooking at people as individuals in their view and
experi ences, instead of as races." Id. at 7699

Third, as the Harvard plan recognized, there is a powerful body of evidence
that very | ow nunbers of minority students tend to create a "sense of
isolation anong the [mnority] students thensel ves" that would "nake it nore
difficult for themto devel op and achieve their potential." 438 U S at 323.
That sense of isolation particularly inhibits the willingness of many mnority
students to participate freely in class discussions. [FN4OQ]

FN4O. See CAJA 8145-46 (Janes); Pet. App. 28a; CAJA 432-33, 473; see
also, e.g., United States v. Va., 518 U S. 515, 523 (1996) (noting
district court finding that 10%fenale enrollnent would be " 'a
sufficient "critical nass" to provide the fenmale cadets with a positive
educational experience' ") (citation omtted). As a result UCLA Schoo

of Law, for exanple, had to deci de whether to place one or two of the 13
African- Anerican students in this year's entering class into each of
eight first- year sections (which raises educational concerns related to
isolation) or to place all those students into a subset of the sections,
creating nmeani ngful diversity there but |eaving the other sections with
no African- Anerican students. See Brief of Anici Curiae UCLA School of
Law Students of Color at 15-16

*27 D. The Law School's Educational Objectives Are Sufficiently Conpelling To
Satisfy Strict Scrutiny

Petitioners' argunents boil down to the assertion that only one interest can
be characterized as "conpelling": renedying an institution's own past



discrimnation. But this Court has steadfastly refused to enbrace a rigid
interpretation of the Equal Protection Cause that woul d preclude "case-by-
case" scrutiny of the justifications advanced for the consideration of race in
this or any future case. Croson, 488 U.S. at 519 (Kennedy, J., concurring in
part); see also Wagant, 476 U.S. at 286 (O Connor, J., concurring in part)
(recognizing "the possibility that the Court will find other governnenta

interests ... to be sufficiently "inportant' or 'conpelling' to sustain the
use of affirmative action policies"). As Adarand recently confirned, not al
decisions influenced by race are " 'equally objectionable' " and strict

scrutiny is designed to provide a framework for "carefully exam ni ng" the
inportance and the sincerity of the reasons advanced. 515 U.S. at 228
(citation omtted). Those reasons--while certainly few in nunber--are
potentially as varied and difficult to predict as the challenges facing our
Nat i on

By way of exanple, few would question the State's need to take race into
account when choosi ng an undercover |aw enforcenment officer to infiltrate a
raci al | y honogenous terrorist cell, or when acting to quell araceriot in a
prison. See Croson, 488 U. S. at 521 (Scalia, J., concurring). Indeed, this
Court has recogni zed a variety of governnmental interests--fromconbating
corruption to pronoting health and safety--as sufficiently "conpelling" to
justify incursions upon other rights to which strict scrutiny applies and
which *28 are, in their own way, no | ess weighty than those granted by the
Equal Protection d ause. [FN41]

FN41. See, e.g., Bush v. Vera, 517 U. S. 952, 990 (1996) (O Connor, J.
concurring) (conpliance with § 2 of the Voting R ghts Act is a
conpelling interest); Roe v. Wade, 410 U.S. 113 (1973) (recognizing
conpelling interests in both naternal health and fetal life, at

di fferent stages of pregnancy); Austin v. Mch. State Chanber of
Commerce, 494 U.S. 652 (1990) (conpelling interest in reducing politica
corruption).

The Law School's interest in achieving the educati onal benefits of diversity
plainly satisfies the standards set by this Court. First, race is relevant to
a core mssion of the Law School that is vitally inportant and plainly
"legitinmate." Adarand, 515 U. S. at 227-28. Second, the program does not use
racial classifications as a proxy for other nore gernmane considerations, or in
a way that suggests reliance on inpermnssible stereotypes that demean any
racial or ethnic group. Id. at 226. Third, the asserted interest in
considering race to achieve the benefits of student body diversity has a
"l ogical stopping point," Wagaant, 476 U S. at 275, sufficient to ensure that
it will not justify indefinite or unconstrained consideration of race

1. As Justice Powell recognized in Bakke, the Law School's interest in the
educational benefits of a diverse, racially integrated student body is both
unquestionably legitimate and "of paranmount inportance in the fulfillnment of
its mssion." 438 U.S. at 313. The cultivation of a diverse and vibrant

acadenmic environnent is the nost inportant " 'business of a university,' " and
the selection of students who will best enrich that environment is one of its
" 'four essential freedons.' " |d. at 312 (quoting Sweezy v. NH, 354 U S

234, 263 (1957)). Indeed, "[t]lhe '"nation's future depends upon | eaders trained




t hrough wi de exposure' to the ideas and nores of students as diverse as this
Nati on of nmany peoples."” |d. at 312-13 (Powell, J.) (quoting Keyishian v. Bd
of Regents, 385 U.S. 589, 603 (1967)). The Law School's desire for a diverse
student body is at the very core of its proper institutional mssion. [FN42]

FN42. In contrast, the interest in "broadcast diversity" asserted in
Metro Broadcasting was (at best) on the periphery of the FCC s
legitimate functions and actually threatened to interfere with inportant
Fi rst Anmendnent values. 497 U S. at 616-17 (O Connor, J., dissenting).

*29 Indeed, racial diversity is sinply far nore relevant to the core nission
of a university or professional school than to virtually any other governnent
endeavor. See Adarand, 515 U.S. at 227 (race is " 'in nobst circunstances
irrelevant’ " to governnental action and " 'therefore prohibited ") (quoting
H rabayashi v. United States, 320 U.S. 81, 100 (1943)). [FMN43] This Court has
recogni zed that universities have an unparalleled need for pluralismthat is
essential to the vitality of our society. [FN44] Al though the Gty of R chnond
could install the finest possible plunbing fixtures inits jail using an
all-white work force, Croson, 488 U S. at 481-82, this Court recogni zed in
Sweatt and Bakke that the Law School cannot provide the finest possible | ega
education with a nearly all- white student body.

FN43. This Court has frequently held that constitutional doctrines nust
be flexible enough to accommbdate the uni que needs of the educationa
environnent. See, e.g., Bd. of Regents of Univ. of Ws. Sys. v.
Southworth, 529 U S. 217, 231-32 (2000) (First Amendnent conpel | ed-
speech/ fundi ng doctrines nodified for academ c environnents); Regents of
Univ. of Mch. v. Ewing, 474 U S. 214, 225 (1985) (due process review of
"genui nely academ c decision[s] ... should show great respect for the
faculty's professional judgnent"); Healy v. Janes, 408 U.S. 169, 171
(1972) (student speech rights limted by "the nutual interest of
students, faculty nenbers, and admnistrators in an environnent free
fromdisruptive interference with the educational process"); Wdmar v.
Vincent, 454 U.S. 263, 268 (1981) ("A university differs in significant
respects frompublic foruns such as streets or parks or even nunicipa
theaters.").

FN44. See Keyishian, 385 U. S. at 603; Sweezy, 354 U S. at 250 (Warren
J.); id. at 262-63 (Frankfurter, J., concurring); Bakke, 438 U S. at
312-14 (Powel |, J.). The Law School's desire for the educationa
benefits of such pluralismis not, contrary to Judge Boggs's suggestion
either the noral or practical equivalent of the rigid Jew sh quotas of
an earlier era. The Law School does not have a quota of any kind, infra
pp. 38-48, and there is a world of difference between a policy which
strives for sone diversity for educational reasons--and in which wite
and Asian Anerican students conpete for all the seats and consistently
receive the overwhel mng najority of them-and one which capped Jew sh
enrollnent at a low, arbitrary nunber, dramatically linmting educationa
opportunities for no purpose other than expressing aninus or disdain for
Jews.




*30 2. The educational interest in a diverse student body does not enpl oy

hi storic stereotypes, "directly equate race with belief and behavior," or use
race as a poor proxy for characteristics that could be pursued directly. Metro
Broad., 497 U.S. at 618 (O Connor, J., dissenting). The Law School does not
premise its need for a racially integrated student body on any belief that
mnority students always (or even consistently) express sone characteristic
mnority viewpoint on any issue. To the contrary, breaking down such
stereotypes is a crucial part of its mssion, and one that cannot be advanced
with only token nunbers of mnority students. Supra p. 26. The Law School

val ues the presence of mnority students because they will have direct,
personal experiences that white students cannot--experiences which are

rel evant to the Law School's mission. To the extent there are any proxies at
work in the Law School's policy, the "nexus [is] nearly conplete,” if not
perfect. 497 U.S. at 626 (O Connor, J., dissenting). [FN45]

FN45. That nexus is certainly much tighter than in Metro Broadcasting
where the FCC not only "presune[d] that persons think in a nmanner
associated with their race," 497 U S at 618, but also that they would
insist on dissenminating that characteristic "mnority" viewuoint
regardl ess of nmarket incentives, id. at 626-27

The United States reads this Court's cases to hold that any recognition that
nmenbers of racial mnorities have relevant "life experiences" rests on an
inperm ssible "stereotype.” US. Br. at 20, 25 n.8. That is plainly incorrect.
This Court has condemed the fiction that race determ nes a person's "beli ef
and behavior" [FN46]--not the inescapable reality that race affects life
experiences in our society. See *31J.E.B. v. Ala. ex rel. T.B., 511 U. S 127
148-49 (1994) (O Connor, J., concurring) ("[L]ike race, gender matters" in
one's "resulting life experience[s]"). [FN47]

FN46. Metro Broad., 497 U.S. at 618 (O Connor, J., dissenting); see also
Shaw v. Reno, 509 U S. 630, 647 (1993) ("think alike"); Mller v
Johnson, 515 U.S. 900, 911-12 (1995) (sane); United States v. Va., 518

US at 517 (stereotypes are " 'fixed notions concerning the roles and
abilities of [mnorities]' " which are " '"likely to ... perpetuate
historical patterns of discrimnation") (citations omtted) (omssion in
original).

FN47. As the United States itself explained in an amcus brief to this
Court in Hopwood at 16 (No. 95-1773), the fact that a minority "student
reared in this country is likely to have had different |ife experiences,
preci sely because of his or her race" does not "rest on inpermnissible
stereotypes; ... equate race with particular viewpoints; ... [or]
presune that all individuals of a particular race act or think alike."
(Enphasi s added.)

3. As the dissenters applying strict scrutiny in Metro Broadcasting



expl ained, "[a]n interest capable of justifying race-consci ous neasures nust
be sufficiently specific and verifiable, such that it supports only linted
and carefully defined uses of racial classifications.” 497 U . S. at 613. The
interest in renedying societal discrimnation that Justice Powell rejected as
"anor phous" in Bakke itself, 438 U S. at 307, and in Wagant, 476 U.S. at 276
plainly failed that test. [FN48] Because no individual enployer or educationa
institution could hope to actually remedy societal discrimnation, the
enormty of that challenge would justify consideration of race without any

"l ogi cal stopping point." [FN49]

FN48. Petitioner's suggestion (Pet. Br. at 34) that the "rol e nodel"
justification forwarded in Wgant was directed at "educational benefits
" is sinply incorrect. The school board in Wgant expressed a desire to
produce mnority role nodels "as an attenpt to alleviate the effects of
societal discrimnation." 476 U . S. at 274. As Justice O Connor

recogni zed, that objective "should not be confused with the very
different goal of pronoting racial diversity anong the faculty" for
educat i onal reasons--which was not asserted in Wagant. 476 U S. at 288
n.*.

FN49. Wagant, 476 U. S. at 275 (Powell, J.). The FCC s asserted interest
in "broadcast diversity" in Metro Broadcasting was simlarly untethered
because the FCC coul d not "suggest how one woul d define or neasure a
particul ar viewpoint that m ght be associated with race, or even how one
woul d assess the diversity of broadcast viewpoints." 497 U S. at 614

(O Connor, J., dissenting). The interest therefore threatened to justify
unlimted regul ation of broadcasting to produce whatever m x of
purportedly "racial" viewpoints the FCC chose to identify and favor

As Justice Powell recognized, the Law School's interest in achieving the
educational benefits of racial diversity inits classroons is entirely
different. Precisely because those benefits are educational, any programthat
genui nely seeks to obtain themis constrained by its own |logic and by ot her
*32 pressing educational goals. It would be inconsistent with a sincere
pursuit of those benefits, for exanple, to admt mnority students who are
unprepared to "be the intellectual peers of their fellows in the classroom™
and whose presence woul d detract from rather than enhance, the |earning
environnent. CAJA 7756 (Lehman). Those benefits can justify the Harvard plan's
nodest and flexible "attention to nunbers,” but not racial bal anci ng of any
ki nd--whi ch Justice Powel |l fanpusly condemmed as "discrimnation for its own
sake." 438 U.S. at 307. [FNs0] And, as Justice Powell explained in depth in
Bakke, it woul d beinconsistent with a genuine interest in the educationa
benefits of racial diversity not to constantly weigh that interest against
ot her academ ¢ goal s--including the educati onal benefits of other kinds of
diversity. 438 U S. at 315-16. Taken seriously, the educational benefits of
racial diversity justify only an individualized adm ssions system al ong the
lines of the Harvard plan

FN50. As expl ai ned above, "critical nmass" is an educational concept and
the range of overall minority enrollnents likely to produce it is not "a



matter for nystical and netaphysical inquiry," Pet. Br. at 31, but a
straightforward i nference fromthe Law School's desire to have, for
exanpl e, nore than one or two African-Aneri can and H spani ¢ students in
a typical snmall section. Supra p. 6 &n.7. That nunber is not based on
the percentage of mnorities in the population or the applicant pool

The Law School's mnority enrol | nent percentages do not correlate with
M chi gan's popul ati on, see Respondents' Br. in Gatz v. Bollinger at 48
n. 68, and diverged fromthe percentages in the applicant pool by as much
as 17.7% from 1995- 2000. See JA 156-203; CAJA 1536, 5584, 5586

Finally, petitioner argues that an interest in educational diversity cannot
be recogni zed as conpel ling because it would "give the Nation its first
permanent justification for racial preferences."” Pet. Br. at 33. The argunent
rests on an unspoken preni se that should not be countenanced. The Law Schoo
of course recogni zes that race-conscious prograns nust have reasonabl e
durational limts, and the Sixth Grcuit properly found such a limt in the
Law School's resol ve to cease considering race when genuine race-neutra
alternatives becone avail able. Pet. App. 38a; JA 121; CAJA *33 7750-51. The
disparities in academ c preparation that make such alternatives inpossible
today are rooted in centuries of racial discrimnation. The district court
found that these disparities will eventually be elimnated as our society
"invest[s] greater educational resources in currently underperformng prinmary
and secondary school systens." Pet. App. 29la. Any assunption that they are
inevitably "pernmanent" nerely because three decades of nodest effort have not
yet erased them should not be dignified with a place in our constitutiona
j urisprudence

I'l. THE LAWSCHOOL' S ADM SSI ONS PCLI CI ES ARE NARROWLY TAI LORED

A. There Are No Race-Neutral Alternatives Capable O Producing A D verse
St udent Body Wt hout Abandoni ng Academ c Sel ectivity

Petitioner and the United States assert that there are race-neutra
alternatives available to the Law School. [FN51] Many of the ideas they
present are not genuinely race-neutral, and all are denonstrably unworkabl e or
woul d substitute a different institutional mssion for the one that the Law
School has chosen. [FN52] The Law School has studied *34 this issue for nmany
years, and would like nothing better than to find a race-neutral adm ssions
formula that woul d produce neani ngful diversity without doing unacceptable
damage to its other educational goals. Steady inprovenent in the quantitative
credentials of the mnority applicant pool wll make such alternatives
possi ble. At this point, however, every race-blind alternative requires a
dramatic sacrifice of diversity, the academc quality of all admtted
students, or both. [FN53]

FN51. Petitioner also argues that, apart from whether race-neutra
alternatives actually exist, the district court "found" that the Law
School did not in fact consider them Any such finding would be clearly
erroneous (although review should in fact be de novo because the issue
was deci ded on summary judgnent, not at trial, see CAJA 99). As the
Sixth Grcuit properly recogni zed, Pet. App. 33a-34a, the record

est abl i shes beyond question that the Law School did consider, and



inplenent, a wide variety of race-neutral recruiting and outreach
strategi es before and after its adoption of the 1992 policy. See al so
CAJA 401, 358, 7754-55, 7667-78. The district court actually faulted the
Law School officials only for failing to wite nenos to the file about
or "experinment with" options (such as lotteries, percentage plans, and

| oweri ng acadenic standards, see Pet. App. 25l1a) that obviously could
not work without serious injury to the Law School's other legitinate and
central educational goals. That was an error of law. Infra p. 34 n.53

FN52. The United States touts the mnority enrollnents in Florida's
"graduate, nedical, and business schools.” US. Br. at 16. As the dean
of Levin College of Law at the University of Florida recently expl ai ned
race- consci ous schol arshi ps have been "crucial" to its (limted)
success. MIls, Dversity in Law Schools: Were Are W Headed in the
Twenty-First Century?, 33 U Tol. L. Rev. 119, 129 (2001).

FN63. See Wagant, 476 U.S. at 280 n.6 (alternatives nust serve the
interest " '"about as well' " and " 'at tolerable adm nistrative expense
") (citations onmtted); Groson, 488 US at 509-10 (city had a "whol e
array of race-neutral" alternatives because changing requirenents with a
di sparate inpact "would have [had] little detrimental effect on the
city's [other] interests").

Recruiting and outreach. The Law School al ready engages in significant
recruiting and outreach activities targeted at mnority applicants, but such
efforts have never proven sufficient to enroll a critical nmass of mnority
students without the consideration of race in adnissions. CAJA 401, 7668-70.
Gven the small size of the pool of highly qualified potential applicants
nati onwi de, and the recruiting efforts already directed at them by the Law
School and its peers, such efforts have largely becone a zero-sum conpetition
They are al so not "race-neutral ."

"Percentage Plans." The United States touts adm ssions policies adopted
recently by the public undergraduate institutions in Texas, Florida and
California, which guarantee adm ssion to all students above a certain class-
rank threshold in every high school in the State. There are serious and well -
docunented problens with that approach even for undergraduate schools. [FN54]
But the United States does not even attenpt to articul ate how such a program
could work for graduate and professional school s.

FN54. The issue is nore relevant to Gatz v. Bollinger, and is dealt
with in greater detail in the University's brief in that case. See al so
Brief for Amrerican Law Deans Association as Am cus Curiae

*35 No elite | aw school could responsibly assenble a class by guaranteeing
adm ssion to every applicant who had secured a high grade point average in
college, without regard to the institution or course of study. Mreover, such
an approach coul d not produce neani ngful diversity. The Law School draws from
a national pool and is too small to guarantee admission to even a tiny



percentage of graduates fromevery university in the country. At the
universities fromwhich it currently draws the vast ngjority of its students,
mnorities nmake up no nore than around 3% of the students graduating in the
top five or ten percent by GPA. [FN65] The only way to produce a diverse
racially integrated class at the | aw school |evel through a "percentage plan"
would be to limt and gerrymander the undergraduate institutions allowed to
participate, such that an artificial proportion of themwere highly segregated
majority-mnority schools. That is not race-neutral. If affirnmative action for
mnority students is unconstitutional, then affirmative action for mnority
coll eges would be a thin and cynical proxy that woul d be vul nerabl e under
cases like Village of Arlington Heights v. Metropolitan Housing Devel opnent
Corp., 429 U.S. 252 (1977), and Shaw v. Reno, 509 U.S. 630 (1993).

FN55. Bowen & Rudenstine, Race-Sensitive Adm ssions: Back to Basics,
Chron. H gher Educ., Feb. 7, 2003, at B7, B9

I ndeed, that vulnerability points up a deeper problemw th the percentage
plans at any | evel of higher education. The Law School's current adm ssions
policy considers race only as one factor among many, in an effort to assenble
a student body that is diverse in ways nmuch broader and richer than race
Because a percentage plan nmakes that kind of nuanced judgnent inpossible, it
effectively sacrifices all other educational val ues--including every other
ki nd of diversity. By subordinating traditional adm ssions criteria to a
single- mnded focus on race, these plans nake race the "predom nant factor"
in the design of the entire adm ssions system E. g., Hunt v. Cronartie, 526
U S. 541, 547 (1999).

Abandon academ ¢ selectivity. The United States repeatedly suggests that the
Law School "eas[e] admi ssions *36 requirenents for all students,"” and "discard
facially neutral criteria that, in practice, tend to skew adm ssions in a
manner that detracts fromeducational diversity." US. Br. at 13-14. Those are
in fact the sane recomendation, since the only facially neutral criteria that
the Law School considers that have a significant disparate inpact on mnority
candi dates are academ c in nature.

As the grids and the chart at JA 219 denonstrate, the difficulty with such
proposals is the conposition of the applicant pool. There are so nmany nore
white and Asian Amrerican applicants throughout the upper and mddl e score
ranges that no increnental |owering of standards will create a pool wth
nmeani ngful racial diversity. Setting the bar so | ow that acadenic criteria are
nearly irrelevant mght allow a lottery (or academ c-blind subjective review)
to produce a racially diverse class, but any such plan would require the Law
School to becone a very different institution, and to sacrifice a core part of
its educational mssion

Soci o-econom ¢ criteria. The Law School already considers the light that a
hi story of overcoming poverty or disadvantage nay shed on every applicant's
likely contributions. But if petitioner is suggesting that the Law School
could enroll a critical nmass of mnority students by giving even greater
wei ght to socio-economic criteria in an honestly race-blind nanner, the
problemis, again, the facts.



There is a strong correl ati on between race and poverty in our country.
Nonet hel ess, there are still nmany nore poor white students than poor mnority
students in the pool fromwhich the Law School draws. "[T]here are al nbost six
tines as many white students as bl ack students who both cone from|[| ow socio-
econonmi c status] famlies and have test scores that are above the threshold
for gaining adm ssion to an academ cally sel ective college or university."

[ FN66] Again, this is not a way the Law School could enroll an academcally
talented class that is diverse in nmany ways, including race. Boalt Hal
recently experinented with admtting nore | ow*37 incone students but
abandoned that experinment after one year, concluding that it could not produce
raci al diversity. [FN57]

FN56. Shape of the River 51; see generally id. at 46-52

FN57. Moran, Diversity and its Discontents: The End of Affirmative
Action at Boalt Hall, 88 Cal. L. Rev. 2241, 2247-48 (2000).

"Experiential diversity." Finally, petitioner and the United States suggest
that the Law School focus its adm ssions process on identifying those
students, w thout regard to race, who have had the particul ar experi ences and
perspectives that the Law School regards as uniquely salient to its academic
m ssion. That suggestion sinply elides the central question, which is whether
the Law School would still be permtted to consider "the experience of being
an African-Amrerican, H spanic or Native Arerican in a society where race
matters."” Pet. App. 35a. If not, this proposal could not produce neaningfu
raci al diversity, supra pp. 5-6, yet it would deny mnority students the
opportunity to have their own backgrounds and experiences "weighed fairly" in
the admi ssions process. [FN68] If so, it is not clear how the proposal woul d
differ fromwhat the Law School currently does. As Dean Lehman testified, "the
extent to which we take race and ethnicity into account is actually going to
vary by individual. And it's going to depend on the adm ssions file, and what
they say in their essays about who they are, and the extent to which race is
part [of] their experiences." CAJA 7755

FN58. Bakke, 438 U. S. at 318 (Powell, J.). As the Sixth Grcuit

recogni zed, a focus on "experiential diversity" that willfully ignores
experi ences associated with race woul d produce "a narrowed and inferior
version of the academ c diversity currently sought by the Law School . "
Pet. App. 34a-35a. Judge Boggs's dissent offered no real response, other
than skepticismthat "an experience with [racial] discrimnation" was
really "so nmuch nore inportant than any other experience germane to
other legal issues." Id. at 120a. As this Court has recogni zed, "[i]t is
not for the Court to say what is or is not germane to the ideas to be
pursued in an institution of higher learning." Southworth, 529 U S. at
232.

Inits efforts to assenble a broadly diverse class, the Law School already
looks for mnority applicants who say interesting things about the ways that
race has, or has not, influenced their lives. It would not, however, endorse



an *38 admi ssions systemthat could consider the unique contributions that
mnority applicants can nake to the educational environnent only if they
descri be their experiences as " 'victins' of discrimnation," Pet. Br. at 37.
As Gerhard Casper recently put it when explaining his support for race-
consci ous adm ssions prograns at Stanford and other selective universities:
"[i1]n order to survive as a sane society, we should not create incentives for
ever nore people to think in ternms of victinhood or to play the role of
victins, or to suggest that one nust be di sadvantaged to be given serious
consideration in the coll ege adm ssions process." Casper, Statenent on
Affirmative Action at Stanford University (Oct. 4, 1995). [FN59]

FN59. Available on the internet at http://ww:. stanford. edu/ dept/ pres-
provost/ presi dent/ speeches/ 951004af f acti on. ht n

B. The Law School Does Not Enpl oy Quotas O Set-Asides

Petitioner and her amci repeatedly charge that the Law School's adm ssions
process enploys a "quota" or "effectively reserves" a mnimumof 10-12% of the
class for mnority applicants. That accusation may be an error of |aw or of
fact (their arguments are too vague to discern which), but either way the
error is a plainone. If the inport of their argunent is that the structure of
the Law School's actual policy renders it a "quota" as a matter of law, their
use of that word in this context is a disguised assault on its accepted
nmeaning. |If petitioner's contention is that the Law School is secretly
operating a true rigid mnimm"quota" as that term has been understood unti
now, that is not a permssible inference fromthe record

1. As the United States correctly explains, "[i]t has |ong been established
that, even where the Constitution permts consideration of race, it generally
forbids the use of racial quotas.” U S Br. at 22. Aquotais a policy in
which a certain fixed nunber or proportion of opportunities are "reserved
exclusively for certain mnority groups." Croson, 488 U S. at 496 (O Connor
J.). Quotas "inpose a fixed nunber or percentage which nust be attained, or

whi ch *39 cannot be exceeded,' " [FN60] and "insulate the individual from
conparison with all other candidates for the available seats." [FN61] By
contrast, "a permissible goal ... require[s] only a good-faith effort ... to

come within a range dermarcated by the goal itself,"” [FN62] and permts
consideration of race (or gender) as a "plus factor"” in any given case while

still ensuring that each candidate "conpete[s] with all other qualified
applicants.” [FN63] This Court's affirnmative action cases frequently invoke,
and often turn on, that distinction between illegal quotas and perm ssible

goals; it has also been incorporated into the extensive regul ati ons governing
affirmative action in federal contracting. [FN64]

FN60. Local 28 of Sheet Metal Workers' Int'l Ass'n v. EEQCC, 478 U. S
421, 495 (1986) (O Connor, J., concurring in part and dissenting in
part) (citation omtted).

FN61. Bakke, 438 U.S. at 317 (Powell, J.); see also id. at 305, 319




FN62. Sheet Metal Wirkers, 478 U.S. at 495 (O Connor, J., concurring in
part and dissenting in part).

FN63. Johnson v. Transp. Agency, 480 U.S. 616, 638 (1987); see also id.
at 656 (O Connor, J., concurring) (permtting use of gender as a "plus
factor" to achieve a stated nunerical goal, as long as quotas are

avoi ded and the policy does not "automatically and blindly" pronote
wonen over nen).

FN64. See generally Brief for the Respondents, Adarand Constructors,
Inc. v. Mneta (No. 00-730) (Aug. 10, 2001); 41 CF.R 8§ 60-2.16(e)(1) (
"Pl acenent goals nmay not be rigid and inflexible quotas, which nust be
met, nor are they to be considered as either a ceiling or a floor for
the enpl oyment of particular groups. Quotas are expressly forbidden.");
id. § 60-2.16(e)(3); id. 8 60-2.16(a); Ofice of Legal Counsel
Departnment of Justice, Legal Quidance on the Inplications of the Suprene
Court's Decision in Adarand Constructors, Inc. v. Pena (June 28, 1995)
("Post- Croson affirmative action prograns in contracting and
procurenent tend to enploy flexible nunerical goals and/or bidding
preferences in which race or ethnicity is a 'plus' factor in the

al l ocation decision, rather than a hard set-aside of the sort at issue
in Goson.").

The seminal case for that distinction is in nmany ways Justice Powell's

opi nion in Bakke, which contrasted UC-Davis's rigid 16-seat quota with
Harvard's nore flexible use of race as a plus factor. Harvard certainly had
mnimumgoals for mnority enrollnent even if it had no specific nunber firmy
inmnd. See 438 U.S. at 323 ("10 or 20 black students could not begin to
bring to their classnmates and to *40 each other the variety of points of view,
backgrounds and experiences of blacks in the United States"). And Justice
Powel | clearly rejected the suggestion that Harvard's policy was "the
functional equivalent of a quota" nerely because it gave sone "plus" for race
or greater "weight" to race than to some other factors, in order to achieve
diversity. [FN65] The Law School's "virtually indistinguishable" policy
therefore cannot sensibly be | abeled a "quota," at least with regard to its
design. It is the paradignatic opposite of a quota as that term has been
understood until now Recharacterizing the Harvard plan as an illegal quota
woul d overrul e not just Bakke but al so cases |ike Johnson--and woul d render
every affirmative acti on program nati onwi de unconstitutional

FN65. 438 U.S. at 317-18. Instead, Justice Powell explained that a
system based on a "quota" or its "functional equivalent" involves a
"prescribed nunber" of spaces for mnorities or the "total exclu[sion]"
of nonminorities fromconsideration "froma specified percentage [of
spaces] ... [n]o matter how strong their qualifications." |d. at 315-19
see also id. at 318 n.52; Croson, 488 U.S. at 508 (flexible prograns are
"l ess problematic froman equal protection standpoi nt because they treat
all candidates individually rather than making the color of an
applicant's skin the sole rel evant consideration").




2. Assunming that petitioner and the United States do not intend such a

radi cal break with settled law, their position nust be that the Law School is
secretly operating a true, rigid mninmumaquota (in the ordinary, understood
sense). That is not a permissible inference fromthe record.

First, Dean Lehman and the other school officials uniformy denied that
extraordinary accusation. The district court also expressly held that they
devi sed and inplenented the policy in a good faith effort to conply w th Bakke
and are therefore entitled to qualified i munity--a holding that cannot be
reconciled with any suggestion that they were in fact covertly defying both
their own adm ssions policy and well-settled law. Pet. App. 252a- 54a. That
findi ng has not been challenged in this Court, and the only actual facts
identified by petitioner and her supporters as supporting their extraordinary
"quota" accusation are all fully consistent with faithful adherence to the
witten policy.

*41 Second, petitioner, her amci, the district court, and the Sixth Grcuit
di ssenters all claimed to see sonme type of "quota" in the Law School's

enrol | nent nunbers, but it is telling that they still cannot agree on what
that quota is. [FN66] They al so gerrynander the years chosen in order to nmake
that range appear tighter than the facts actually show-entering classes with
42 to 73 minority students between 1993 and 2000. [FN67] The statistical |aw
of large nunbers guarantees that there will be a stable range, with a bottom
identifiable in retrospect, for any characteristic--whether the adm ssions
process cares about it or not. [FN68] |If the Law School conducted an entirely
race-blind process there would still be a range, with a bottomthat skeptical
observers |like petitioner could mstake for a quota. [FN69]

FN66. Petitioner suggests the "quota" was 10-12% Pet. 10. Judge Boggs'
di ssenting opinion clained it was "around 13.5%" Pet. App. 142a. The
district court variously suggested that it was 11-17% id. at 225a, up
to 19.2% id. at 226a n.26, and 10-17% id. at 229a-30a.

FN67. CAJA 1536 (1993-98); Record 346, Tr.Exh. 149 at 21, 23 (1999-00).
Bot h Judge Boggs (Pet. App. 14la-42a) and the United States (U S. Br. at
7) focus on the fact that the total nunber of minority students varied
only slightly between 1995 and 1998. But, as Judge Boggs conceded (Pet.
App. 142a n.29), outside of that arbitrary w ndow the 1992 policy
produced quite substantial variation. See id. at 30a (13.5 to 20%
overal |).

FN68. By way of conparison, the proportion of students at the Law School
with last names beginning with "C' in the years from 1999 to 2002 turned
out to be 6.4% 6.6% 6.5% and 6.4% The United States also notes (U S
Br. at 15) that African-Anmerican enrollment at the University of Texas
has varied between 3% and 4% in recent years--but apparently does not
see in that narrow range the operation of a secret quota, even though
the top-10% pl an covers only about half of its adm ssions process and
thus | eaves roomfor discretion. See also id. at 16 n.5 ("Systemw de
mnority enrollnent [in Florida] will renmain steady at approxi mately
36%").



FN69. Contrary to petitioner's suggestion, the district court did not
make a factual "finding" that the Law School's policy reserves a certain
nunber (or range) of seats for mnority students. See Pet. App. 248a
("the law school has not set aside a fixed nunber of seats"). It instead
concluded as a matter of law that "there is no principled difference
between a fixed nunber of seats" and the practical effect of the Law
School 's policy described above--which the district court characterized
as "an essentially fixed mnimumpercentage figure." Id. The Sixth
Crcuit agreed with the district court's finding that the Law School's
policy would, as a practical matter, produce sone concrete range of
mnority enrollnents over time. Id. at 29a (Proper consideration of race
will "over time ... always produce sone percentage range of mnority
enrollnent. And that range will always have a bottom which, of course
can be labeled the "mninum' "). The Sixth Grcuit disagreed only with
the district court's conclusion that there is no "principled" (i.e.
legal) difference between a policy with that effect and a rigid
set-aside. Id. at 24a, 29a-32a. Conpare Johnson v. Transp. Agency, 41
Fair Enpl. Prac. Cases (BNA) 476 (1982) (concluding that affirmative
action programcreated an "absolute bar" to nal e enpl oyee's pronotion)
with Johnson, 480 U.S. at 637-38 (reviewi ng de novo and concl udi ng that
no candi dates were "autonatically excluded from consideration").

*42 Third, the Law School's hope that its adm ssions policy will produce a
critical mass of mnority students does not nake that policy a quota. As the
Harvard pl an recogni zed, there is of course "sone relationshi p between nunbers
and achi eving the benefits to be derived froma diverse student body, and
bet ween nunbers and providing a reasonabl e environment for those students
admtted." 438 U S. at 323. If the Law School did not pay attention to these
educational concerns, then its policy would not be narrowy tailored to the
interests it seeks to pronote. But "some attention to nunbers" does not
transforma flexible adm ssions systeminto a rigid quota

Petitioner and the United States enphasize snippets of testinony fromvarious
witnesses indicating that a critical nass woul d probably be achieved with
tol erabl e frequency when total minority enrollnents fall within 10 and 20%
Even if those nunbers are taken to express the Law School's official goa
(contrary to its witten policy and the uniformtestinony of those very sane
witnesses), they would still be just that: aspirational goals, not quotas.

The Law School's desire for a "critical mass" of students from ot herw se
underrepresented mnority groups is only one of nmany educati onal goals pursued
through the adm ssions policy, and it is at all tines weighed agai nst other
educational objectives. Dean Lehman and the other trial w tnesses testified
unequi vocal |y that the Law School would and does regularly reject qualified
mnority *43 candidates, even if that risks falling short of a critical nass,
because it believes that assenbling a class with exceptional academ c pronm se
is even nore val uable, or because it concludes that particular white or Asian
Anerican candidates will bring other things to the educational environnent
that are, on bal ance, even nore intriguing and val uabl e. See supra pp. 8-9
Petitioner offers no evidence that even tends to confirmher charge that the
Law School's desire for a critical nass is instead an inflexible quota. [FN70]



FN70. The fact that the Law School's database kept track of (anobng ot her
things) the racial conposition of the devel opi ng class, and included
that data on periodic reports, suggests nothing i nappropriate. The Law
School is required to track the racial conposition of its student body
and report it to the Department of Education, see 3 CF.R § 100.6(b);
20 U.S.C. 8 1094(a)(17), and to the ABA as part of the accreditation
process, see ABA Accreditation Standards Interpretation 101-1 (1996). In
addi ti on, Bakke authorizes adm ssions officers to pay "some attention to
nunbers," 438 U.S. at 323, and the Law School's adm ssions officers
testified without contradiction that they never gave race any nore or

| ess weight based on information in these reports in any event. CAJA
7336.

Petitioner's argunent ultinmately boils down to a claimthat any plus program
generating a range of mnority adm ssions for which the bottomin hindsight
approaches a neaningful |evel of racial diversity should be presuned to nmask a
"secret" quota. If a court were permtted to draw that inference fromthe
record in this case, then every honest Bakke program woul d be chal |l enged in
court on the sane grounds--and institutions |like the Law School could avoid
losing only by nmani pul ating the process to produce, every few years, a class
with very few mnority students.

C. The Law School's Consideration O Race |s Individualized, Conpetitive,
Modest In Scope, And Does Not |npose An Undue Burden On Non-M nority

Appl i cants

Petitioner's brief points to various statistical neasures of acadenic
qualifications and odds of adm ssion, and concludes that the Law Schoo
enpl oys a "plus factor" that is too large. That is not truly a narrow
tailoring argunent at all. Narrow tailoring scrutiny of the size of a "plus
factor" *44 nmust be focused on the questions to which that issue is genuinely
rel evant: the closeness of the "fit" between means and ends, and the burden

i nposed on innocent parties. The Law School's policy satisfies both standards

1. It is inportant to recognize at the outset that the statistical neasures
relied upon by petitioner cannot bear the weight that she places on them
Differences in average or nedian scores are unrevealing for reasons already
expl ained. Supra p. 9 n.12. Petitioner's probabilities and "odds rati os"
[FN71] within individual cells on her adm ssions grids (or at a given index
score) certainly establish sone attention to race, but are inherently
i ncapabl e of nmeasuring its weight. Because applicants within each cell have
(by definition) identical quantitative qualifications, even a very nodest
"tie- breaking" plus factor woul d often produce enornous differences in
probabilities or relative odds ratios. [FN72] In addition, the conposite
relative-odds ratios (Pet. Br. at 9) are highly m sl eadi ng because this
nmet hodol ogy required petitioner's statistician to exclude all of the cells (a
majority of the total) in which white and mnority applicants were treated the
sane. [FN73] A nethodol ogy that would quantify even a tie-breaking plus factor
as an "enornous" one and exclude all data that reflects equal treatnment is
sinply not useful to the constitutional inquiry. [FN74]



FN71. "Qdds ratios" do not nean the sane thing as the "probability" of
adm ssion. For exanple, petitioner's statistician explained that an odds
ratio of 81 nmeans that an applicant was nine tines as likely to be
admtted. Tr. 2:121-23

FN72. CAJA 7625-28 (Raudenbush). Petitioner's statistician conceded the
accuracy of this observation. See id. at 7469-70, 8597-99, 7466-67

FN73. CAJA 7456-58, 7613-14. In 1995, for exanple, this nethodol ogy
resulted in the exclusion of alnost 40% of the minority adm ssions

deci sions fromthe anal ysis. CAJA 8603-05, 8982, 8595. |ndeed,
petitioner's statistician found statistically significant differences in
rates of admi ssion only for 21 of the 240 cells in 1995. Tr. 2:143.

FN74. The district court approved of the Larntz nethodol ogy, Pet. App
at 227a-28a, but did not actually rely upon it in resolving the narrow
tailoring issues. ld. at 246a-52a

2. The bul k of petitioner's narrow tailoring argunent proceeds as if a "plus
factor" is automatically *45 unconstitutional if it appears to have any
significant inpact upon which students are admtted. To the contrary, a race-
conscious policy that did not neaningfully alter the outcones of the
adm ssions process could not, for that very reason, possibly be narrowy
tailored. Such a policy would incur nost of the costs associated with
governnental consideration of race, while achieving nothing at all

The nost inmportant "fit" question in this case, therefore, is whether the
scale of the Law School's plus factor is appropriately tailored to the

achi evenent of its educational goals. See Oroson, 488 U S. at 507. On that
question, the record supplies a clear and undi sputed answer. A ruling that the
Law School nust place neasurably | ess weight on race will preclude it from
enrol ling a nmeani ngful nunber of mnority students. However one neasures the
scale of the Law School's plus factor, it is clearly the mninmnumrequired to
nmake the policy, in Justice Powell's words, an "effective neans" "to the

attai nnent of considerable ethnic diversity in the student body," 438 U S. at
315, in light of the current applicant pool. [FN75]

FN75. The pool of high-scoring mnority students was nuch snmaller in
1978 than today; Harvard and simlar institutions were necessarily
giving a substantial plus to mnority students in order to achieve that
goal .

Justice Powel |l also recognized in Bakke that an adm ssions program does not
genuinely "fit" the interest in educational diversity unless it considers race
only in the context of a genuine conmmtnent to diversity in a "broad[] array
of qualifications and characteristics of which racial or ethnic origin is but
a single though inportant elenent." 438 U.S. at 315. The program nust
therefore proceed on an "individualized, case-by-case basis," id. at 319 n.53




cannot isolate any applicants fromconpetition with all others, and nust be
"flexible enough to consider all pertinent elenents of diversity in Iight of
the particular qualifications of each applicant, and to place themon the sane
footing for consideration, although not necessarily according themthe sane
weight." Id. at 317 (enphasis added).

*46 The Law School sinmilarly engages in a highly individualized, holistic
review of each file, and gives serious consideration to all of the ways that
applicants mght contribute to a diverse educational environnment. The Law
School does not, of course, accord all such potential contributions the sane
wei ght, but it does weigh them"fairly" and "place themon the same footing
for consideration.” |d. at 317-18. The Law School's "plus," however neasured,
is far smaller than the disparities at UCDavis in Bakke (0.61 to 0.94 points
of GPA and 35 to 54 percentiles on the MCAT), id. at 277 n.7, and the
subj ective diversity contributions of white and Asian Anerican students are
frequently given simlar weight. Supra p. 10.

It would also indicate a poor fit between the scale of the Law School's plus
factor and its educational goals if the minority students being admtted in
fact detracted fromrather than enhanced its educational environment--or did
not achi eve the kinds of success, and provide the kinds of |eadership, that
the Law School expects fromits students after graduation. The record in this
case concl usively dispels such notions. Supra p. 9.

The idea that mnority students thensel ves are sonehow i njured by being
admtted to highly selective institutions also wilts under scrutiny. Such
students graduate at significantly higher rates and earn nmuch nore in |ater
life than their peers with identical grades and test scores who attend | ess
sel ective schools. Shape of the River 54-68, 128, 264. Graduates of all races
fromsel ective institutions support continued use of race in adm ssions to
achi eve diversity by wide nargins (nuch w der than the popul ation as a whol e),
indicating that the consequences of such prograns were enlightening--not
stigmati zing. [FN76] Inone recent study, 91% of the Law School's graduates
reported that racial diversity was a positive aspect of their *47 experience.
[ FN77] The Law School's consideration of race is, in intent and effect, no
nore stigmatizing than the "plus" it gives to some white students to ensure
geographic diversity, or to build a community across generations by admtting
children of al umi.

FN76. Shape of the River 118-255, 269; CAJA 2251 (al nost 80% of white
graduat es support retai ning or expandi ng race-consci ous adm ssi ons).

FN77. Ofield & Witla, Dversity and Legal Education: Student

Experi ences in Leading Law Schools, in Diversity Chall enged: Evidence on
the Inpact of Affirmative Action 160 (Ofield & Kurl eander eds. 2001);
see al so CAJA 2251, 5870-81, 6210, 6213-18; Brief for Mchigan Bl ack Law
Alumi Society as Amicus Curi ae.

3. The Law School's program al so does not "unduly burden individuals who are
not nenbers of the favored racial and ethnic groups.” Metro Broad., 497 U S
at 630 (O Connor, J., dissenting). As Justice Powell recognized in Wgant, the




burden i nposed by race-consci ous "school adm ssion[s]" decisions, |ike the

burden i nposed by hiring goals, "is diffused to a considerabl e extent anong
society generally." 476 U S. at 282, 283 n.11. Unlike a job layoff, in which
"the entire burden of achieving racial equality" is inposed on identifiable
individuals, "resulting in serious disruption of their lives," an adm ssions
decision "often foreclos[es] only one of several opportunities.” 1d. at 283.

The Law School of course understands that these decisions are enornously
inportant to all of its applicants, and that failure to gain adnission can be
very di sappointing. But the Law School's consideration of race inposes a
burden on non-minority applicants so snall and "diffuse" that it barely
affects their chances at all. By way of exanple, an entirely race-blind
process woul d have real |l ocated an average of 41 seats in each incom ng class
bet ween 1995 and 2000, CAJA 6047, anong the approxi mately 2200 applicants
rej ected each year. The Law School's policy thus offers white and Asian
Anerican students a slightly snaller chance of attending a school that is
thereby able to offer them (and others) a substantially better educationa
experience if admtted-- hardly an unreasonabl e burden. [FN78] *48 Moreover
because the Law School's adm ssions policy is typical of those used at |aw
school s nati onwi de, the handful of rejected students who woul d have been
admtted under arigidly race- blind policy nmay be expected to have gai ned
adm ssion to a conparable | aw school that is itself able to offer the benefits
of aracially integrated environnent.

FN78. Barbara Grutter's application illustrates the point well. A though
the Law School's consideration of race may have decreased her chances of
adm ssion slightly in the abstract, if the issue were tried the evidence
woul d show that she woul d not have been admitted even under a rigidly
race- neutral policy. One hundred and thirty-five other white applicants
in the same or higher "cells" than Ms. Grutter were rejected along with
her in 1997; 35 white applicants fromlower cells were admtted; and the
wait |list she was on included nore than 500 applicants. See JA 175; CAJA
458.

The burden i nposed on non-mnority applicants by the Law School's policy is
whol Iy different in nature fromthat created by the FCC prograns in Metro
Broadcasting. The FCC s distress sale program"created a specialized nmarket
reserved exclusively for minority controlled applicants”; literally, a "100%
set-aside." 497 U . S. at 630 (O Connor, J., dissenting). And because "[t]he
basi ¢ nonrace criteria [were] not difficult to nmeet" in the conparative
program race was "clearly the dispositive factor in a substantial percentage
of conparative proceedi ngs"--perhaps "overwhel mingly the dispositive factor."
Id. at 630-31

By contrast, the record denonstrates beyond question that academ cs, not
race, is the dispositive factor in the vast nmajority of the Law School's
adm ssi ons deci sions. CAJA 7476, 7585, 7637; Tr. 2:210-13. The Law School's
acadenmic criteria are overwhelmngly difficult to nmeet--so difficult that only
a small fraction of our Nation's college graduates can neet its standards.
From anong that group, the Law School considers each applicant as an
individual and strives to admt a student body that will best further its
educational goals. The Law School (while appropriately conscious of the racia



and et hni ¢ background of nost applicants) has not, in other words,
subordinated traditional criteria in a way that would nake race the
"predom nant factor" in the adm ssions process. Hunt, 526 U.S. at 547

4. dose scrutiny of the fit between neans and ends and of the burden on non-
mnority applicants inposes *49 neani ngful constraints on the consideration of
race within the framework established by Bakke. Petitioner's abstract
contention that the Law School's "plus" is sinply too large offers no workabl e
alternative. A holding along those lines would, as a practical matter, likely
preclude any selective institution from enpl oying any plus programto enrol
nmeani ngful nunbers of mnority students. The difficulty of neasuring the
preci se wei ght given to race versus other diversity factors, coupled with the
difficulty of articulating a reasoned but clear definition of how much wei ght
this factor anong others may be given, neans that such a ruling would create
far too nmuch exposure to disruptive and costly litigation. As Justice Powel |
properly recognized in Bakke, if the standards descri bed above are net--and
they are here--there "is no warrant for judicial interference in the academc
process."” 438 U.S. at 319 n.53

D. The Law School's Special Attention To African-Anerican, Hi spanic And
Native Anerican Applicants |Is Based On Reasoned Principle

Petitioner contends (Pet. Br. at 43) that the Law School's policy is
illogical and "haphazard" in the choice of racial or ethnic groups for which
it shows a particular concern. It is not. That policy's objective is to
assenble a class that is both academ cally superior and richly diverse in a
variety of ways that include, hut certainly are not limted to, race and
ethnicity. The Law School therefore pays attention to the racial or ethnic
background of every applicant, to the extent that it sheds any light on their
experiences and "likely contributions to the intellectual and social life of
the institution." CAJA 314; id. at 7783, 7248. [FN79]

FN79. Petitioner argues that the Law School has drawn a specia

di stinction between Puerto Rican applicants born on the nainland and
those born in Puerto R co, and between Mexican Anerican and ot her

H spani ¢ applicants. The Law School's pre-1992 systemdid draw
distinctions |like these, but its current policy was revised to provide a
special commitnent to enrolling a "critical mass" of "Hi spanics”
generally. Supra p. 10 n.15; CAJA 321, 7263 (Minzel, director of

adm ssions), 477 (Dean Lehman). Bulletins were printed for several years
that failed to reflect the change, but that m stake was corrected by
1997. Conpare CAJA 1729 with 1885

*50 But the Law School's desire for neani ngful nunbers of African-Amrerican

H spanic and Native American students is, in several inportant respects,

uni que. By virtue of our Nation's unfortunate past and ongoing struggle with
raci al inequality, such students are both uniquely likely to have had
experiences of particular inportance to the Law School's m ssion, and uni quely
unlikely to be admtted in nmeani ngful nunbers on criteria which ignore those
experi ences. The Law School's goal of fostering interaction and understanding
across traditional racial lines also particularly requires African-American

H spani c and Native American students, since those are the groups nost



isolated by racial barriers in our country. For simlar reasons, the
educational pitfalls associated with isolation are particularly salient for
these students. See supra p. 26

If educational experience revealed a simlar confluence of issues with
respect to other discrete ethnic groups, the Law School would nodify its
policy to acknow edge that fact. [FN8O] Petitioner's conplaint that the Law
School ignores the "dozens of separate racial or ethnic groups" fromwhich its
white and Asian Arerican students hail is wong (because, as noted, the Law
School does consider such information) and m sses the point. Narrow tailoring
does not require the Law School to blindly give the sane "plus" to every
ethnic group it can identify, regardless of its salience to the educationa
m ssi on--and regardl ess of whether nenbers of that group woul d be well
represented in the student body anyway. Such a regi ne woul d be inpossibly
unwi el dy, self-negating, and woul d serve no coherent interest whatsoever.

FN8O. See, e.g., Pet. App. 213a n.15 (recogni zing that Asian and Jew sh
Anericans are also likely to have had uni que experiences because of
their ethnicity, but that they are "already being adnmitted to the |aw
school in significant nunbers" on race-neutral criteria); CAJA 7520-21
(sane).

CONCLUSI ON

For the reasons set forth, this Court should affirmthe judgnment of the Court
of Appeal s.
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